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East’n District, nated by the deed ‘of aaéigiunent, and for i 
Fune 1825. 
toa OWR support, “until he shoul: Be discharged i 
CuARTRES pursuance of somainsolveht or bankrupt sys 
Cannas & at, tem, and ofthis ‘assignment the garnishée hal 
notice préVious torlaying the ‘attachment, an 
e,fun RO le stitgaccs.* 
| Under’ these circumstancs, thie court belo} , 
dismissed the attachment, ind from that; judg: 
ment the plaintiff appealed. Td 4 
The correétness of the judgthent of the dis 
trict court depends Bn the validity of the deed 
of trast and itPyalidity Gepends: onthe Tay 
of the state of New-Yorky- as being: Ja 
loci contracts Both. +S ee plaintiff. and de@ 3 
fend > ad the event of the suit, ¢ 
citi yens of that sta tate; so, that whatever deci Ih 
sion may ‘be giveinthe Citi::ens of gurstate wi | 
not be affecf€dy The tas’:, which is often im 
posed on the courts of jvsties of the’ state « 
















































Louisiana,’ f deciding ie coptrovepgies, “be us q i 

. ‘tween citi Zens, entirely o! 2 other states, in cor a" ; 

: sequence of our eae Jaws, is by nog or 
means pleasant forthe ty ibunals,- or useful 4 Nr 

the community. _ With the best intentions to doy sul 

right, it “is with difficul: ‘y that.errer can ‘ “tra 


avoided in many Gases, ovising gander our owl yin 
‘Taws;.of which, the jude ses are presumed t i 


OF THE grate OF LOUISIANA. 


Pav -eompeterit knowledge. Whiat skein, vintust tte, bat: 
_ Sune 1825. 
Bethe embarrassment and uncertainty, i in deci-. ew 


2 yan intricate ane complicated case,” whieh Cian 


, and miay be weppvded: to have little even 
: tical? # é : ee 

‘2 _ As evidence of the laws of New-York, in re- 

Pe lation toithe present case, we are referred to de- 

A cisions of the supreme’court of that state, and 

| Meourt for the correcti®n of errors, and also to 

| deeisions of the court of charitery, as reported 

P by Johnson. They hayé been ‘attentively ex- 

amined by us; and itis believed, tHat the judg- 

are ment of the district conte onparia | by them. 

if In opposition to these deci8iéns,a decree is fur- 

ila nished,. lately made. by a court of chancery in 

im , tha t state, by which the same feed. of trust 

ofl " now undér consideration, *is declared null and 

q vid, 7 geason, of the reservation or ‘provision 

ie inéd therein for the benefit Of the grantor 

nO OF assignor. This decision is most clearly cor. 

0 “Wect, according to the laws of this state, on the 
am subject of insolvencies; but.it seems to be con-, -: 

"trary to the principles, recognised as prevailing 

wil in the state of New-York, by the judgments of 

og the supreme court, and court for the correction 
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Hasta. Distro of errors, in the cases C; ‘ted. "Being a court 





ey inferior j ction, we cannot admit its c : 


CmantaEs cree has force.as to everturn those pris 
Camara fas ples which seem to be. established by the ti bu- 
_ ' *\pal of highest authority, See Johnson’s Re 
-yol..20, and the cases. there,referred to, p. 44% 

_ Rastinglerly, vol. 15,,0f shis Reporter, p. 571.“ 


‘It is therefore ondere’, adjudged and decreed, 
that the judgment of the inferior court be affig m 





















ed with costs. ye | 7 9 
Livermore for the pleintiff, Smith and MeCalebl. we 
for the defendants. : . “co 
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BD age or Bs APPEAL from the court of the tecond district : 
tionof theft,can- “jnt 


noe ered ine Margin, J, delivered: the opinion ofthe &e 
ig hare eT an action on & note of, the defendant 


Lt ciinited bye Which is alleged. to b= Jost, (10 Martin. 36, 
if ss the plaintiff having bsen robbed of it. “The 
(ig Sieve hous past defendant pleaded ~general issue, there ws 


bridence of it JUdgment against him, be and the defendant ap-§ 
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OF THE STATE OF LOUISIANA, 


evidence, ‘the record. of the egnviction of a. ye ioe 
phere wih sabhinesheagany om ane . 
exceptions was taken. - pean 
The counsel of the defendant inden ical oogaadl 
the case-of Steele vs, Caseaux, 8 Mortis, 21%, ‘3 
which we held that the conviction of aslave ae 
cannot be read, in the action against.his owner. an 
That cabe,was much stronger than the present, _ : 
r » because owners of slaves arevcited, on the trial, 

Mf nd have the opportunity of defending them. 
© ©Our learned brother, in the. district court, 
aleb wos of opinion that “the record of the slave’s 

lf conviclion was good evidence to prove that a 

@ robbery took place on the plaintiff and to prove 

@ that act alone, the court received it.” .. - 

4 The connsel for the appellee has urged, that 
, if invthe case cited oyt of Marti, the record was 
@ jntroduced to prove the very point, on which 
I the. plaintiff predicatéd his right to recover, iy 
a viz. that the defendant’s ‘slave had done himw : 

y injury, for which, he, the defendant was-lia- ’ 

“ble, whilst io the preseiif the reuond is: of 
af d not te prove the transaction on 


a eich the note was or even the exis<~ 
- tence of the note. 2 elton A 
ind - collateral facts of its loss. : A 

ved | The eae 
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er proven by legal evidence, that the record: oft 


June 2 
ne pi 
LEwis 


Peviives 


er 


- éonviction, tawhich ‘he person, against whotit 


it is offered, was not a party, is; as to him 


inter alos acta. It is: said the conviction <i . 


have been had on the evidence ‘of the party 


. who offers the,record in evidence, Slaves may 
have testified to the ‘facts, and their evidence, 
which is of no avail against white persons, 3 


might thus have ‘indirectly that effect, whick 


the law denies it. ig these were the ‘only diffié 


eulties,a court might see by a perusal of the 


cord; whether it was objectionable on either of a 


- these grounds.The ¢ jie reason isthat the part j | 
against whom it is offered might perhaps hav . | 
made a legal objection to some-of-the witnesses 
sworn, mighthave cross-examined them ands 
give quite.a different colouring to their testiagy 


mony, or might have: rebutted it. 


On this ground, ve thitik’ the record - | 


not to have been read. es a 
Objection was also taken to the reading ¢ 


the deposition of Ki:liam, on the ground. that 
the witness derived: all his knowledge of thé 
facts he related, mthe plaintiff} but the 
j states he considered it good evidence to 
Ptovgithat,on or about tne 20th of June} 18205 
the iain the defendant’s note in his® 
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possession, and. that it. was nots. endorsed. 3 o 
Oe 18. ; ‘ 
_ These circumstatices, the deposition shews the © ws , 
__ witness declares, pot from what he heard: the 
. plaintiff say, but from what he saw. - , <a 
+ The plea of the general issue, that.is to'say 


- the denial that. the defendant. did: imake the 


cel ‘note, the payment of which is demarided of 
ons him, is disproved hy,the w itten evidence af- 
ich forded by fiim, and which i | aa he permit- 
iff “ted to be read, without opposition. 


‘re-—™ He. certifies, under his own hand, that the 
rorm plaintiff declared to him, that he had been 
4 y - robbed ofthe note, giv by endant, 
avell onthe 15th of June for™$720, | ble at 60 
seg © days,.and forewarned him not to pay 


and ' less it was brought with the pla§nifl’s endorse. ~ 
“sti ment: This certificate bears date.of the 27th : 4 
“of June. ; Be 


_ Silliam, whose testimony was objected to 7 x 
on the ground that his knowledge of the facts i 
| ‘elated, was entirely derived from the plai 
hat deposes that towards the middle of June,She 
_ saw, in the possession of the plaintif,im Baton .~ », 
Rouge, a note or a papexy:in the Freneh wt 
guage, purporting to be” note of?the 
dant, tor $720, that he heard it read in English. 
® by ® person conyersantzin both Janguages, that. 
®@ | it was not then endorsed. 
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Bast: District “An sdvertivomcat pat bythe plaintifin he 
aS Baton ‘Rouge Gazette; on the 26th of « 





1820, announcing he had been robbed 6f i 


| opposition. = 






sed to thé Contract for a certain fiutiber of ce 





and $60 iif cash. 





the plaintiff for $° 


any opposition, on the part of the defenda 






the-permissi@apf the defendant: ’ 
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he is aoue the note may be produced and 


, a shor! time 


plaintiff’s declaration, certified by the def 
dant and read with his conserit) the’ plaifit 






















se note, and offering a reward, was'‘read withe 
Two witnesses Landry and Richard, depe ) 
- tle, which the defendant paid for by his note tam 


All this testimony has been adniited withotl 


Perhaps no part of it could have been succes 
fi nl efendant’s counsel had 


hn at of the robbery; bu : 
dad denc nei received is ‘legal evidence, byg 
y ss 


It is incontestibly proved that the plea of th 
general issue is absolutely false. We* mu 
then conclude’ that the defendant gave the 
laintiffhis note, that itis.now due. He does™ 
ot pretend thet he paid it nor any part of it. ' 
hy then dees he resistthe claim? Becawé 


“alle to pay it, wa cog 
f (according to tt 


















" payees iui ten Cem, ee Os Bee te | RS 
Still it ig justethe “plaintiff should: saldeniog 
iff possible means yof indemnification to the de- 
ant  fendant, ageuaiigy ory, ngecible ¢ This 
» the judge.a.guo deereed, to alte 2 
byte district. courtdirected this to hediahen but the 
| defendant's. counsel contends .that the district 
court erred; in directing thetbond to be given  - 
to.the clerk, whilst it ought«to be to, the de-— a 
MA fendant,.., The bond igordered to bedelivered : 
& into the handsvef the clerk, and -this doesnot 
JA imply that it, shall.be payable to the clerk;’but 
r ~ to the defendant, for whose benefit. it, ab! | 
JN given, fee 4 
.It is therefore onde adjudged he de. * es 
creed, that the judgment of the.. district. county 


A be,affirmed ith costg... ot et 








_ \ Watts ond Lobdell for the plaintiéi; Morea &, Ge 
- far the defendang...«.. »:, tke iat 
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Cd -sonrsowe AL, v8 mea’ AL. 


awh eo two dis 
mands. dgdinst the déefeadants, which « 
ne in the common law'form, by 7 


“om rate counts. . Thee first demands’ of * 


$130,000, eid thie second $200,000, on: | 
awit grounds: + Liye 2 ts dg 
“Phat the sAicdchnsnyy gre surviving arts 


“e ofthe ‘commeréial. firm eee 26 | 
late of Vi est Ploriday’ and that: ‘the firm of Pan 


ton,” Hecite &%o., ‘merchants and traders in t ne 


~ Pantox: Leslie & co. the firm changed to the 


Thomas Forbes, * » Fo 


late Spanish provinée of West Florida, w 
compossd of five partners, COwit Win Pante 





#, 


es Fee ee et 


and Ge: ‘Alexander MoGilverny, of the’Cree 
nation. ° hat M-Gilveray died*in Novemt 
1791; and that the profits up-to the time of h 
death smnounted to upwards of $250,000. 
That, at the dissolution of the said firm 


of Jobs Forbes & co. who assumed all ne 


- debts cue by the aforesaid house of’ Pantow 





Leslie & co., and who took and received “a | 
the deste due the said firm, at a ceftain fp r 




























OF THE STATE OF LOUISIANA. 


cent: discount. . That, in the month of October, Eastin: District: 
3806, there was.a. balanee due the estate of = 
 M6Gilveray by Forbes & co. of $53,000, which Jommpen teats 
_ with,ten. per cent: new amounts toa. 
larger sump than $13 and that the -heirs 
: ‘of MGilveray, for a good.and valuable eouside- 
_ ration, have legally assigned to’ the - plaimtifis 
-. all their interest and right in the debts thas due 
hég - byForbes&co, 
‘<4 » That John Forbes died ‘iliagmeatiuations +. 
neré— the. defendants, who. are surviving. partners of 
: cd PRL NR Sh, oy, eC 
Paty thesumaforesaid. =~ E 
1thell . The second count alleges hasdebonigil lie 3 a 
wa ability, by reason.of the Seminole Indians. hav- Same 
ntomill ing sold to. the House of John Forbes: & co. 
stetll .. successors of the firm of Panton, Leslie. & co. a 
elm = large quantity of land, to pay a debtrdueito the 
ibe ? latter. And to the one-fifth portionjef which, or 
| the proceeds arising from the sale thereofy'the — 
- heirs of: MGilveray,in right of their father, who 
m swe sperizer in the-hpuse of Raton, Leied 
thal £0. are said to be entitled. " 
ne «To this petition, the defendants plead; 
ntomg =» 1. A general denial of every fact —— 
i-all the petition. 
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f 9:2; "A speil denial tat the defendant, or ria a 
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pa i, either af them; nee undertook, assumed, ' ) 
Ale, promised to ‘pay any debt which Paton, Le : 
er teed: cr:John Leslie & co: or any of the p rt 
bnenancre ners, or persons composing the said commen 
cial house, om éither® ot théni, might owe’ toy 
Alexander MsGilveray, or to his heirs‘or pe | 
sentatives. 7 | 

3. That. the document under which 

: plaintias claim is‘not good or valid in sae De. 
cause it: ‘attempts to sell a contested or litigiod 
righit} ad because no lawful or valuable pr 
orconcicferatio® was'ever paid for the same.’ 

On these pleadings, the parties’ went Aa 
trial'in the court below, we the judge being c | 
opinion ° the equitable: fhad not estalam 
lished bis right to bring ‘suit, gave’ judgmem 
—-* the — The plaintifls apie 
pealed. : by fast Ke. 

The point on which the court below deck he 
ded ‘the : nase, together with many- others, ‘ha e | j 
been argued with gugat care and attention | a si 
this; but the opinion we entertain on the mé 
rits of the case, as it appears in evidence b 2. 
fore us, venders it unnecessary to pene the 
other questions, which have been raised ¢ 
dincamest . 

- The defendants, we Mireivieay wdinia 


- 
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ot ebarged in the , petition with having been Bait, Distt. 
partners in the house” “of Panton, Leslie & co, Snes: 
: Lat which M:Gilveray, under whom the -plain- Jonmon a1. 
| a tiffs claim, was a member, « ' innanrs 
‘This responsibility is charged, onthe ground ~ 
that the house of John Forbes, & co. of which 
‘the defendants are members, did, at the disso- 
if © Aution of the’ firm of Pariton, Lesli€&: ‘co. suc- 
ows to all its obligations active and passive, 
and that among the latter, was one of $53,000» 
os éstate of Alexander MGilveray; wa’ 
. B seortes ets “assumed. topay, 
- °° This responsibility is expressly ‘put at gsue 
by the answer: there is a spécial denial in’ it, 
: that thé’ defendants, or either of them, ever un- 
dertodk, ‘assumed, or protised’ to pay any - 
~ debt, Abide Basho, Leslie & co. or any of the 
: Fs sentiicts of ‘said: firm owed M/Gilveray, his 
heirs, or representatives. 
Our enquiry, therefore, is, has that he prs 
sibility been established?- ee 
To prove it, ‘the most important, nay, we 
might almost say, the only evidence produced, 
is a journal, which is brought into court by the 
“defendants, under a rale directing them to pro- 
duce the account books of John Forbes ee co. 
and’ aes Leslie & to. | 
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Ean Dit “Before exsininit the particular .¢ i 
Ge found in'that‘book, and: whether or. not th 
Fommneat iat establish the liability of the defendants, in th 
ingnanrrs manner and to the’extent, which the plain if 
allege, at becomes ‘important to. asce 
whose book it was, If that of Joba Forbes, 
co. all tliatis written in-it is evidence again 
. the’ defendants. . If that of Panton, Leslie & eg 
it is not,: unless some other part of the ¢ 
dence sh2ws these firms to be so closely idemm 
tiled thet their property, interest and respon 
sibility, were the same. Nothing, however, : ;: 
that kind ‘appears to take the case out tafe a 
general rile. raf? > An 
On this point, itis unnecessary te recur % 
the internal evidence, which’ the book i yl 
presente, for-we have express and salve e a 
timony. Gordon, swears, in the evidence whidl 
he gave before the book was produced, tha 
the'’tntry on which the plaintiffa;tely, was-il 
the journel of Panton, Leslie & co.: after th 
produgtion ofthe book, he again states it to be 
one of the journals of that firm. ae 
«But the. opleigite insist, that even wets 
&.co., stil itmakes evidence against the defes 
dants, because:the entries in it, charging: hi 
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OF THE STATE OF LOUISIANA. 


ie,  -bouse-of J Forbes & co. ‘with the sum due East's District. 
iey_ the late er MGilveray, were made in, 

Wy the journal under the eye, and with the, appro- Jommon fe aL. 
_, bation of the: members, composing the firm of  Weasere o 
 Forbes&co. |. ~ 
_. - The journal, in which the entry Fetisa, on is 
found, is,as we have already stated,.that of 
- Panton, Leslie & Co. It commences in the'year. 

1796, and the daily entries in it close in the 

mm latterpart of the year, 1798).Those which. 

#a succeed, are few,-in namber, and. general.in- 

A _ their nature, and sem to have . been made (as. 
them far as we can’ gather from an inspection..of, —~ 

_@ them) from time to time, as the. transactions; 

Zs | ‘whieh had commenced during the period the 
sell partsiership was in active operation,” came to 

sma Close, or.as the results: in the other branches | 
ich ofthe'firm:were ascertained. These entries 
) ‘continue at intervals up to 1806, at which date 
; the books appear to have been closed. . Among 

4 other aceounts ofa general denomination to 

which charges are made, and credits 
_ we frequently find that of “old concern,” 
“new.concern,” and these two partnerships, or 
perhaps, more, properly speaking, : dee 9 
- tions*of the: sdme firm, seem to have had an i 


2 i a with oat 0 
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Eas'n, District. 1: Unig not a t-identity. of resti A \. 
ee mong the ee in the. atc the 4 
Jonmex *4™ concern is debited” with the sum of 287,06 
Uexganrre and. thrée, persons, to. wit: William Panto 
Thomas Forbes, ard John Leslie, are cr 
with ‘hid amount, j ny! ua 
’ Immediately : sueceeding these ‘entries, the 
isa note by,Jobn Forbes, as executor. of 4] 
three persons. just. anentioned, in» which « 
states that.he.is. convinced. from various 
sops. that Alexander’ papenge “was a 
ner ‘nthe house of. Panton, Leslie 
"his, death, and that his heirs-are entitled toj 
share, imithe profits;of the firm up: to > that ti 
He herefore, :pr to charge-ea oo 
| three partners with the portion of | of 
_ which he conceives. Mr. M:Gilveray’s | succe 
Sion isyentitled to, and credits the latter: wil 
‘the amount... One of the defendants, who 
executor to Panton, as soon ashe digcover 
this principle had been acted’on, in seftling th 
airs of Panton, Leslie & co.,entered his p 
t agaipst it on the books, but agreed 
““eniguielechiedi in statu quo, until songs 
| ald. be “submitted with» proofs, to the 
fee. oe gisbealonat mae “In asubsequ 
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~ John Lealie;are made debtors. to. the new con- Basen i 
cern in the sum of. $209,000, and to MiGilve- Ow 
~ ray’s estate in that/of $42,000. —_— 
_. From these facts.as thus disclosed, the plajn- 
- tiffs reason thus. The old concern was Pan- 
- ton, Leslie-and co; the new concern was John 
Forbes & co. and, it appears, all the property 
of the former passed ifito the hands vof the 
_ latter. x 
» Ml whatever may be the real state of the 


4 § case,therecan be no doubt re, 
im when tested by the evidenee, appear entirely 


. gratuitous. ‘There is no evidence. that: Forbes 
& co, were meant by the term. “new con- 

ern.” There is on the contrary, evide 

“the othet way: The book, it must notbe 
gotten, is that of Panton, Leslie & co. The 
entries, made in it, weresto be posted into its 
ledger, and for the settlement of ‘its affairs. 

_ Now, the accounts opened for “new concern,” . 
and “old concern,” in which profits and lossefe 
were: posted up and balanced, were entirely 
concerns, in which Panton, Leslie & co., had 
‘aninterest. It follows, then, thatifJohn Berbes 
& co. were meant by the term “new cogcern,” 
Panton, Leslie & co., had an interest inthe 
house of John Fogbes & co., butithis. all the 

VoL. Iv. (N. 8.) 3 








East’n, District evidence in the.cause contradicts. It is my e | 
June 1825 ms 


nal these heads, in the books of Panton, Leslig 
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than probable, the opening of accounts undef. 












ean Oye was rendered necessary, by the chai ng 
which. took place,in consequence of the deal 
_of members of that firm, and the introdu i 
_ of oth@®s previous toits dissolution.At all eveg 






“we find, backillis, the year 1796 Ses 
we find, go far the year 4an ace im 
opened in private for the “old concern.” . ee 





-_shewsat that time there were certain interei™ 
which 3 necessary to keep separate, a abi 
that theywere designated by that term, in OR 46. 

position to those which were then the “nél ge 
goncern.” When therefore, the executors @ 4, | 
the partners of that firm were posting up 
cfosing the book, in 1806, they must be un de 

















stood to use these expressions in relation o* 
tbe interests ,and papties, which'these expres 4, 
sions were:first applied to in the books, ori gig 
other words, that the “old concern,” and “1 ‘this 
. *voncern,” at the close, were the same. . & = 


-econcern,” and “ new concern,” whose interes > 

for somany years had been kept separate 4 a a 
‘a.patty _ If this be true, and we do not see t 0 : 
it cay, be doubted, then the “new concer! hou 
was in existence and had debit and credit; Pat 
_ the books ofPanton, Leslieg co., years befoll ip¢: 
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MEE the house of John Forbes & co. was formed: 
> This appears a powerfula'rgument, against the pe, 
conclusion of the plaintiffs, that Forbes & co., Jonmengnas: 
‘were meant by the expression “ new conéern.” lnsganeee 
Ror no reason has been given, or evidence in- 
- troduced, to induce us toseonclude,*that the’ 
term, after having been used for a lengtff oftime 
-inrelation’to persons otlier than Forbes & co.’ 
~ was afterwerds shifted to them. Rw 
The claim set up in the second’count wag 
™ abandoned in argument. The Bijdence is 
clear, that the lands were given in payment of 
% debts, contracted after M‘Gilveray had ceased 
- to be a partner, in the house of Panton, Leslie 
 & co. 
. We conclude our remarks, on this putt of 
’ the case, by repeating, that whatever may be 
the real nature of the trafigactions, between the 
different firms which succeeded each other din 
this business in Pensacola, the evidence be-.. % 
"fore us totally fails in supporting the plaintiffs” 
" pretentions, and de PSE pect et non ex- 
- istentibus eadem est lex. | 
. But, admitting with the deflindanto, that the 
house of Forbes & co. sueceeded: to hat of 
iM Panton, Leslie & co. and became bound to pay 
My their debts; still*the claim ofthe petitioners 
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Bai Dirt cannot be sustained. For it was the det sd " 4 
~en-w by Panton, Leslie& co. at the time of the dig 


Jonstow&at- 5 iution-of that firm they became responsi 7 

brmsaniee fc») (Now the claims, which M-Gilveray migh 
have had in the profits of a:former partners 

«  anderthe same name, which had expired seve 

years before, formed no part of the debts of th 

n2w firm of Panton, PBatie & co. The sur i 

ving members, of the old firm of which M:Gi 


veray was a partner, owed him in their ind 


vidual caghtity his share of the profits. 
their being indebted to him did not make 


new partnership they might enter into, hile’ 


' ddbtor, nor give hima right to claim a: shan 
in any of the property which composed: tht 
stock ofthat partnership. His demand, or the 
éemands of his heirs, should bedirected again | 
the heirs and: repré#entatives of his co-pa 
rers, Who Composed the firm of Panton, Lesli 


_& €o. at the time he withdrew from it, a 


* Cotsed to bea member by hisdeath. 

On the whole, we conclude, there is no evi 
cence the house of John Forbes & co. ever ‘ak 
eumediito pay the heirs of M:Gilveray, tiei 
claimsin the. firm of Panton, Lestie & co. - 
evidence «the funds of that firm ever’ 


with alltits debts active and’ pabsive into th 
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ty «hands of Forbes & co. and that, ore te naa 
§ had, they would raise no obligation in favor of 
lef the petitioners, their claim’ being against the Jomnor tat " 
- former partners of M:Gilveray ‘in their, indi- insaaurry a 
b vidual capacity, not against any new firm they 
bao tne pene amesdom nage Sirs 


This opinion renders jit unnecessary to. ex. 

7 amine any of the bill of exceptions taken on the 

am rial. And it ig therefore ordered, adjudged 

gm and decreed, that the judgment ofghe district 
court be affirmed with costs. | 


 Tohnen, Homer, Ripley ani eget Oe 


the plaintifls, Workman, ore a Eustes for 
the ounadente } 


VILLERE vs. ONE & Ab. 
APPEAL from the court of the same district. The testimo- - 


Mbvoc wie sub- 
Porter, J. delivered the opinion of the Court, cannot be insist- 


ed on if he be | 


Judgment was rendered, on anetOls CAs OAs ont of Se sate. 
torney of the second district, against the twoijndge, who re 


ceived the 


last named defendants, on a bond executed by rif’s bond is o 


a good witness 


Atimstyong, a8 sheriffof Assumption, with Wats to prove itscon. 
king and Candolte, his sureties: They’ fave lon.” : 


appealed, andin addition to the questions pre. who exert - 
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: East's District. sented by the bills of exceptions; have w 


1825. 
ww the following points: © _ 2 
oe 1. The bond ‘is ‘void under the statute 7 


—_ more forth in defendants’ answer. 


billeontainesuf. 2 / he sheriff was never qualified accordit ’ 
ficient matter to +> law to collect taxes, and the sureties are I 


enable the su- 
preme coutt to 
test the opinion bound. 


ou 8° * "The first bill of Méspiicns is file’ tot 
opinion of ‘the judge, admitting a witness { 
give evidence in relation to ‘the loss of n 
original bgfid. The ground, stated in’ the bil 
for this objection, is, that in the written noticgg 
furnished by the attorney for the state, of hig 


intention to move for judgment against the ¢ : F , 


fendants, no mention is made of the bond hk 
ing lost. ‘To this a most satisfactory answe' 
was given by the testimony, namely, that the 
loss had taken place after the notice was filed 
9 Wheaton, 581. 
~ The second contains the same objection, ag 
“the first, with the additional reason, that the 
witness could not testify to the contents of tk 
bond; that the subscribing witness to it should 
be produced. Other testimony shows the sub. 
scribing witness to have eft the state; the se 
“condary evidence was, oneten, co 
received. : 
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.The third exception was made, to the court East’n District. 
June 1825, 
| panibting the parish judge to giveevidenceof Gye 
(I the loss of the hond, because it washisduty not Y™sR®  * 
r @ to suffer the sheriff to act without giving bond ansemane 
“and security, and, he was liable to a penalty if 
he neglected thisduty. We see no ground for 
this objection. The parish judgewas certainly 
a good witness to prove the loss, because the 
| terms of the exception admit there is higher 
~ evidence behind; namely, the bond. itself— 
Now, if this be true, and the objection has no 
. forée, if it is not, then the parish judge was 
totally free from the imputation of not having 
taken the bond. And eonsequently, steod dis- 
interested :as to the fact of its loss. 
But it appears the judge was also examined, 
to. prove the execution of the instrument, by the 
sheriff and his sureties, and we are not so clear, 
that he was a legal witness for that purpose, 
but we deem it unnecessary to decide the ques- 
tion, as we are of opinion there is sufficient” 
proof on the record, (exhibited by the answer 
of the defendants, and the testimony of wit- 
nesses to whom no legal objection can be 
made;) the bond was executed as the plaintiff 
alleges. 
The fourth does not contain evidence to se 





— 
ar Yrs 


was in a trial had in the samé term, over i ( 





‘fasal of the court to direct. a subpena duces & 


casting heard; snap nlidieton cleat had. 
control, it should have been received, and t 

reason given by the judge was a bad « 

nam=ly, that the apparent tontradiction i in th 
witness’ evidence, in the present case, ay 
that whieh he. swore in the suit of Martin ¥ 
Cancgolle. avose from a mistake made by 
cour? in taking down his testimony in thel 
ter case. JM on the contrary, that testimot 


ites 
oS 
ie 


ee — = 
Pe nats ES i Daa - = en ee ee be 
ae ae 4 ; Bee Cee 


he ee eae 
* . ———- 52 


~ 


planes 


the j::dge had control by: correeting any erro 
whic: might have crept into a statement ¢ 
up by himself’ then it was properly refus = 
It wes the duty of the party excepting to hay 
brought up sufficient evidence to explain thi oe 
and for want of it, we cannot say the court be 
low ezred.. q 
The fifth bill of moyen is sens toa 


cum te the parish judge to bring into court, 
bond, which that judge had previously testifie 
was lost. There was no error in this opinio 
and the exception to it appears to us most a | 
advisedly taken. 

We have already said the factson whi 


“> 


Cr eejeapabiitiliots vicinus cast’ 


rand, ie air ig to thei roqeizes 


Prequel! ‘by statite are hot 
pete én the,obligors, unless the form ‘and 
| riiles prescribed" by the:aet under?which ‘they 
_, gf@tdken have “been pursued: . Our. opinion 
| héfetofore on. such question 5 has uniformly 
been adverse to suchi& de and we have. 
“heard nothing in the present « ie fo induce us 
» p Chasing that SPittion. » Indeed no reasoning. 

sneral prin princ could ‘authorise ustto do ” 


7 


| a0 ay o steady! aw. of Spain, copied 


2 as yet by’our. legislatufe, and of course’ 
™y ‘force, it is expressly ‘declared, « that j in 
: ove@inainer @ person shall Miipedr to. have 
: it proper .t6 bind himself to atiothér, 
, He shall remain bound.” > Vovissima Recop."10;- 
1; 0. 3’ Martin, 569, -5 tb 194, Vol. 2 672. 5 
Masi, 814. 9 Cranch; 28. : 
But it is agreed Arilistrong, ‘the sheriff, did 
- hot pay up the taxes he*had collected the pre- 
- eéding year,iand therefore he should not have 
been permitted to renew his* bond the second. 
-Phis objeetion wus ‘ndt be' received from him 
\ ahs Iv. ace 3.) * 4 





hin mag 
— 


pra en 


et. and is esiinigiitania goed for hi 
as thoy can have nodefénce, stip 
the contract; which he bad not. 


it a “it meg oy 


Ths orvtere mdr ered, Ajudged and ¢ 
creed, that the judgment 0 of the district ce 
be atlirmed with costs. a / 


wy * 


dant Sas Recess puller % tex _ ho 
whie'rhe had fo keep a gambling: hoase; me vide 
also his right PPR a ae : act: 


tehewed. »  » * oa stat 





That by the ‘terms bof tlie daiawa the fron 
fendant was to have the benefit of the licen son 
up tothe period it expired, but that on a cent 
day, instead of permitting thespeqpontnto Cont 
itrenewed in his nameyithe defendant, in “etate 
tion of their econtratt, obtained the licenselig  poin 
his own, by reason ‘of'which the ‘plaintiff Hi) ted 


Fis » Phe jddge refused to -hear-any* evidence in 
_ gupport of the pétition, and directed it -to be 
- dismissed with costs. “The plaintiff appealed. 
| PWe think.the judge did not err.’ The legis- 
- dature’of this state hasthought proper'to tax, 
for charitable purposés, establishments of this 
kind, and whatever différenee ‘of opinion may 
- rexist as to the: policy of such aslaw, it isthe du- 
' ty of the courts to give it effect, and enforee its 
_ provisions, as:they would. anyother. By the ¥ 
tha oth, section‘of the act authorising the | licensitig. 
nll houses of the description spoken of, it is pro- 
_ vided, « that the’ lieenses contéfnplated by. this 
. act-shall be given by .the treasurer of: the 
MM” state, and shall be for the tet of one «year, 
from the 'timé of granting the same,” No per- 
ema son has an interest in the renewal of thése fi- 
' censes, which can form the subject matter of.a 
contract; re than anf other officer. of 
state would ve to sell his right, to be 
' pointed to-an office which, by law, hed a limi- 
"fed duration. The act,'by fixing.one year as 





CASES IN ‘THE SUPREME COURT 


Eas Dirit, the duration of these*licenses, contem: tated 

wows not only the collection of an annual revefius 

Sermnserrs ‘but:the exercise of ‘a salutary cheek on per 
_ Matowe sons, whose oecupation is liable to be,so me 
abused... Noman'tlien, can have a right toby. 

tain a license, unless we should itagitigay — ¢¢ 

right founded on the treasuréf of the state ri ) 

lating his duty, by, making engagements ff 

prevent the exercise of that discretion, «wil 

the law, for wise» purposes, has conferred)’ 

him. {n-pointioffact, Wedo not believe th 

officer made any suéli bargain, and if he i 

the plaintiff’s.case would not be mended by' 

Ex. turpi cousa-non oritiir actio. = + ~ . 

71055 nro oried, judged and da 

ered, thatithe judgment ofthe district comm 


be affirmed With costs. 
ARG? 4. ag tT 


i oa SD vie 7 
fendant: igo? hi SER %, 4 
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‘gepeess f 
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t from the, cant at the pansh and mae : 


: New-Orleans. oop , Hm ensirroni 


“Marina, J. delivered" the ‘opinion of” thie ofan insolvent. 
F ihe ‘In this case Jumonville, the‘appellant, Jour orns. 
 bppoves thé homiblogation of a tableai of dis- meg ps 
of the insolveiit’s estate, on the ground {bien fre 
ot beiriy placed thereon, to the full amount 
[poets as one of tlie cfeditors. 
_ /© The facts of the case appear to be these: , 
_© The appellaritbecaite a creditér of the ime 
" ’sdlvent'to’thé anidtintof about $24,000, in con- 
_ Sequence of endorsing the notes of the latter, 
|. which the endorser wag compelled to pay on* 
q the failure’ of the maker.. During ‘the time of | 
4 his responsibility, as endorser, he owed to the 
“] ° insolvent $6000, which he alldes, he retained 
in his possession, as a security we sr. against 
"| hiis liability on the’éndo 
. = counsel insists, that “ has not only.a 
of. seta withhold that amount from thé estate 


| ' cof the insolyent in compensation of his claim 
i x ee said estate;: but also to recover a divi- 
4 * dend from the remainder, proportioned by'the 
> fall amounit of his demand of $24,000; because 

- jt is shown 'that the syndics will not have funds 





Dara Dit of the bankruptto. : 
w= . cent. of the whole wt. Fits “ig 
Mevver Tn support of this doctgine, the apr 
‘His exapsrons declared to be@rivileged, on the pledge, wt 
he has a right to retain until. the whole | 
claim be paid. . To establish* the truth o 
proposi‘ion, we are referred to the princi 
which prevail i in the commercial -law-of 4 
United States, as recognized in the di fe 
states of the union. The, principal au i 
cited is Chitty on bills of exchange, wherein 4 
e.56, inthe notes»referenges are found ¢ 
Leodiedged eases ‘on which the author fo 
his dicte. :Thése do authorise a person 
#has accepted pills . for the accommodation ¢ 
another, to*retain the funds of the latter, 
withhold debts due to him, under. certain ¢ 
cumistances, asah indemnity against his lis 
as acceptor: . The.same.rule ought ingore 
in case cf endorsement to Accommodate ar 
ker of a promissory note. But, it does not fol 
low, a6 2 negessary.consequence, that im’ th 
event of che bankruptcy of persong thus ac 
modated. acceptors and endorsers, should } 
at liberty to hold the funds in.their posse sio 
or withheld payment of sums due tothe bap 
rupt, in compensation of their claims againg 





pny gad" stile dend of his estate | 
1 PROT ortion to the falluamount of such claims 
ch } a coneipsion i is evidently absurd, for it 


be oe the effeet’greatér than the 
"Let ayaly#é the present case. The ~ 


te 
Moston 
tm 


i} insdlyent owes t6the appellant $24,000, the 
3 , Witerores to the finer stood, this last sum is 


y capable of effecting a payment of the first, _ 


; ,in the ordinary course of trading, but 
t # the doctrine contended for,.by the counsel’ 
Mm for the appellant be adopted, it will éffecta 
a: “auch larger payment; for, by remnaeetne ing, 

diB $6000, Gue from the appellant to the bankrapt, 
7 | the debt due to the former willbe only $18,000, 
4 Of this it i is agreed, that the estate of the insel- 
vent will pay only $9,000; but, if thé® creditor. 


| be placed on the bilan for the entife amount of 


 o * $24,000;then these $6000 will have paid $9000; 
. | _ whichis, absurd. om ee 

18 In this: view oth ese, we have Ccjnasdiedel 
ol that the. right. in a pledgé, can have no 


= | ecg given to it, than the pri- 


mee fit its value against claims of 
The privilege, allowed . by the 

ih dgmer oe the court below to the appellant, 
to benefit by compensation tothéwhole‘amount 


a 


tn 


f) ofthe debt he owes the estate, is as. great as 


be | 
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| OP THE STATE OF LOUISIANA. ae 3 
» defendant pleaded commorancy —— 
e aay scanner stage: There’ - 
we ate against him,in the court of >= 7 
rc a tes, whith was reversed in the district 
ut: The plaintiff appealed. 
“doe eb woes a er 


r peer in this country, after the get 
ta s took possession of it, none of the courts 
a t were eneppichal was a continuation of. 

ape nocordingly, oft suite 


<= ; tribunals,a¢eording to the: court law, with- 
out any. regard to the former tribunals. . 
“A creditor, who had sued his debtor, before 
_ the governor, intendant, or any. magistrate, be- : 
—, in the court earth out by the ~~ 
- new law. OF cae 
.. According to dha; ‘the defendant must ‘be © 
Feil pach of his residence; this isthe 
_ general principle; it has a few exceptions, but 
"the plaintiff has not shewn that this. casé=ts 
within any of them. eo iat oe 


which Pousset’s mortentiawes opened,’ ‘has no 
' Vou. rv. (x. 8.) 5 | 
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| t's. District dlisigiioiah judge of'the parish of East Ba 1 
om ‘Rouge, does not authorise its: court of i pees 
Dax to. act on suits commenced in the Spanish tra 






It is thacredne ordered, adjudged and 4 
creed, that the judgment of mes! paste. court 
be affirmed with costs. : | 


Dewitt for the ees Diinien wd the'd defen 
dant. i 


Lar = ee See 


aes 


es Renee” a3 wen a oe 
~ 2a 5 & fom Fink ox 
aS Swag ; mod ss pth : = wis 
Ge a ee 2 ae 
- . . me . 
4 ~ ¢ 2 


BS = 


aueeenie es DUFFY, 


caer yen “Lotkel for the defendant. ‘The defendant a 

quences nat suedsas endorser of a bill of exchange, of whieh: 

endorser ne- 2 sears < 

ee en pe 

inwhat caped- gannot be wisdtep any prior parties, u eal ren 
ty, and to ” B 

wan. under special circumstances, which must be fully the 

stated; Chitty on bills, ed. 1821. 4 Durnford and bil 

East, 479, Bishop vs. Hayward. Now, unle ' le 

Oe Sl 

20. 

the 

po 


-B Ee 


those special circumstances have been stated, t 
_ plaintiff must fail in his action. . d 
But it is insisted by the defendant, thet nis. 


suitis instituted against him,solely,as endorser, ’ 


wn bis songt to be condemned as ss a 
| y 7 tion;to'make-out clearly this point. The ine 
7] terrogatory-also goes to confirm the defendant “perry: 

ae position. — 

» The plaintiff” says, that he ee stated a 
. ig NS AEORE which the defendant is liable. 
_ What.are the circumstances? “That the de- 
:}  fendant being, previously to the making of said 
+ | dill; indebted to your petitioner in the amount 
. of said bill, and equally bound to provide'for 
sits payment with said. Johnson and Heno? &c.” 
/How was. the defendant: indebted? On bond, 
~ bill of; exchange, or account? Why or where- 
"fore? He is not informed. can’t even guess the 
nature ofthe plaintiff’s demand. ‘If this suit 
_ should be decided against the defendant, he 
_ never can set up the plea that the matters and 
_ things alleged in the petition have: passed in 
a tem judicatam, as it tegards all the allegations in 
_ thg petition, except those which relate to the 

| bill of exchange,-on which; in law, he is notlia- 

|} ble, being a subsequent endorser. |” 

din the case of Brown & alvs. Richardson, vol. 1, 
204, it is decided that, “it is not sufficient, that 
» the facts necessary to be stated; to create'res- 
} = ponsibility in one character, establish liability 
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ast’ns District. in another, to authorise this. court. to cor i 
ww that, therefore, thedefendant.was sued in both 
ae Test the plaintiff's demand and petition by thi 


DINE 
ua. 
Derry. 


rule, and it will fairly result that he has m: a le 
out no claim, on the defendant. 2 . 
tition of all its allegations, except that 7 
with reference to the-bill of exchange, 
what; cause of action remains? None but the 
loose and vague allegation*that, previously te 
endorsing the bill, the defendant was indebte 
&c.” Can it be concluded,that this averment ig 
Within the meaning of-our, statute, which res 
quires the cause of action, the circumstance 
of places, and dates, &c., to be set out with 
certainty. Will it be pretended that the peti® 
tion can stand, or this suit be maintaisted und . | 
the slender and meagre allegations “of the < : 
fendant’s being previously to his endorsement ‘ 
indebted, &c?” Again,in the same case and 9 
page.of the book last ci a, court say,‘tev 
thing in a petition, s be plain and pe 

- quous, and. the party sued ought to be c 
instructed, why he ts sought to be condemned, and | 
PS OCR mS 
“Are we clearly. instructed here, why iw yi. 
sought to be condemned?” No, for we cannét 
even dafer why or wherefore. With sagnadl 





_. dorsee, must allege and prove, thatthe interest 
P efthe: payee, is vested in him, thathe bas:paid 
> the bill,.and that protest. was made, and due 
- potice. arya 1/901.» There ie no-al 


toa. was © ever paid -by the plaintiff, ond the 
pp etviateeageaien ine evidence of it. —ee 
4 —6 BOAR ein on) ike <1 ha as ‘ a i 

E ydbdde ati | Pr vel MISq 
q F shlicggenian: Sr the plainft The jiidge or 
6d in giving jadgment against the -plaintiffon 
- the ground that:an action could not be main 


Zz tained by the drawer against the acceptor of a 


) ball. Story’s ed. of Chitty on bills, 270 & 1. 9 
a = evidence, 31. metered 10 
_ Marin 36. ; 
den tenrrdeelbety thinidtapar ea Me 
: Aen jeden to the pai. 19 Johneon, 
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! Pas Dita, that the action was not maintainable, he erreg 
wr-~~ imgivinga final judgment, it is a hard — 
SuzumEn- apmost ought to have been but anjud 
— nonsuit, “© : a enh 
Matuews, J. delivered: the opinion ‘of thé 
court. This case was tried in the district court 
on pleas which the parties: denominate a deb 
murer and joinder therein, as taken from 
ordinary mode of pleading, according. to: t 
rules of practice, under the common: law’ f 
England. | In conformity:to the laws and prim 
_ eiples, established by the laws which regulate 
the practice of courts, under our system ‘ofjx : 
risprudence, it is an answer to the plaintiffs 
petition, by which the defendant admits all the 
facts, alleged by the former, but denies their 
legal consequence, as claimed by him. 
this manner of pleading an issue in law is forr 
ed.. Judgment wasirendered in the court:b 
low, in favor of the ‘defendant, from which t 
plaintiff appealed... 1° ~ ' 
The suit is brought by the dowel ofa a bill | 
of exchange,-which:he alleges was: accepted | _ 
by Johnson & Heno, and endorsed ‘by pas 
fendant for their use, the latter being:equal 





i OF THE STATE OF LOUISIANA. 
pecause he was that much’ indebted’ to. the Bast’. District. 
plaintiff. ~The bill at maturity was: protested ae 
_ formon-payment by the acceptors, ‘and notice **Snms* 
“i thereof given to the defendant as endorser; it thebie: 
- wasicarried back by the payee’as holder, to 
‘ s the drawer, who was compelled. to: pay the 
] 3 : amount, with interest and ten per cent. dama- 
j _ ges, all which he claims to have refunded; to . 
4 him by the defendant. These are the princi- 
j pal allegations contained in the petition. It 
a contains also an interrogatory, which was an- 
- swered by the defendant, wherein he, acknow- 
edged that he did endorse the bill, but. denied 
being indebted tothe plaintiff, and that he 
7 4g agreed to become surety for the acceptors. 
| The court below seems to have based its 
| judgment wholly on this answer, in which we 
are of opinion there is error. 
|. Inthe first place, it ought not to have been 
4 received in contradiction of the facts,admitted 
a by the demurrer; and secondly, even if should, 
4} it does not contradict them so effectually as to 
‘ . secure the defendant from liability. By ad- 
ee mitting the act of endorsement, the obligation 
_ resulting from it; on the, endorser, is a legal 
} consequence; and if it necessarily render him 
7 liable to pay. the amount of the,bill, the law 





SHELMER- 
DINE. 
p vs. 
1% Dorry. 
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Ea Disteios mist determine in what capacity and to wh 7 
Cw he is liable to pay. . 
The petition is not.so explicit, as it might be 


in relation to the manner in which the appel 
fee is sought to be made responsible;but from 
the whole contest, it is tolerably evident 


_ the intention is to charge him as surety for. he 


acceptors. The bill appears not to have beet 
transferred, in the usual course of negociation 
according to the custom of merchants. Thi 
payee was the holder, when he procured the 
endorsement of the defendant, which coull 
have'no other effect than to impose on him ail 
obligation similar to that of the accepto 
either conjointly with them or as their surety 
and perhaps he would be entitled to the privi 
lege of division and discussion, as provided fo 
by law in cases of joint obligations or suretie 
but these are privileges which must be take ° 
advantage of by pleading, which has not been 
done in the present case. Unless the irregalat 
endorsement made by the defendant be consid 
ered as a mere nullity, an act without any leg 
effect, he ought to be held liable on it to the 
plaintiff; for, his obligation being similar to thal 
ofthe acceptors, the drawer -had a right of 
paying and taking up the bill to pursue hii 
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OF THE STATE-OF LOUISIANA: a1 
the amount. But we have held alteady, in Basta. District 
gor two cases, that such’ endorsements aré Gy 

Without efféct; on the’ Contrary that they S"==a== 
rae ‘ a ey mF 
a preg an obpeetion Ne eidorseey to ‘pay: Deir. 
lee Chitty on bills, Am. ed, of 1821, 'p. 440;& 4 
IN Ni Ae iia «ae 
_ Being of opinion that theMallegations in the 
petition are sufficient law, 4o authorise ‘the 
intiff to recover, and that’ according. to the 


oe 


cor they- must Ill tGeived sities, it f 
qa, adjudged and detreed, that the judg- 
ment ofthe district court be avoide a Weird 

and annulled. And it is luether“ ordered,” ads 


udged and decreed, that the plaintiff'and ap- 
> “pellant do ‘recover from the defendant and ap-— 
. pellee, the sum of five hundred and sixty-two 
x dollars and seventy nine cents, with interest 
F. thereon, at the rate of five per, cent. per: ann. 
x from the date of thé protest for non payment of 
the bill of exchange declared on, and also ten 
percent. onthe amount of said bill, as dama- 
ges with costs, to be paid by the defendant in 
_ both courts. , pig a al 
= Vor. 1v..(n. 8.)  @igle ort Bas 
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CASES, 


“ARGUED AND DETERMINED 
} ‘IN. THE : 
"SUPREME COURT 
: * ie oF ‘THE 
STATE OF TOUISIANA. 
tetetiow oe i. 3a JULY TERM, 1925, 9 
1825. Sx a ; 
— hee V8, ‘MOLLEK BS 84 
ae, age enc from re court of ie second distt 
If the frac- 


tions of a dol- 


ioe bo care Mart, J. delivered the opinion of the cou | 


thet tt The present suit is brought on the note bas: 
a Oe the ground of the case between these p; 
ed. ~  ¢ié# in Jaly term last. Vol. 2, 666. oe 
The plaintiff now Diiclarts on a note, fo f 
$2171, considering the 38 cefits, which ate 
Written in’ figures, and not in words, at - 
length, (as the act requirés,) as if they were! 
not written. a. 
There was 4 pléa of the genera! issué, and a. 
judgment ofnon suit. “The district court being 
of opinion that the note was.not obligatory, at 
could not be given in evidence. 


Pe Te Te a era et Rx LAE ANIA ETI ns eG St BI aS Ah oad Ne me a 
sais: 4 > Ba i aaa itis tis PR ge ye LER he eS Seam me ET eR ee eR oe 
gi a eee oe ee ¢ 5 ‘ ete - 3 gate ee eee oe ae Ber rd ‘ 
ee % , as 
: > is 
. a 
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- } The note was exécuted oJenuary 5th,1824, Pgs Dia 
while anact of be! islature, (sinee amended) awa 
i his act,approved onthe *=* 
Ist of rehy 1 823, provides that, after the Ist Me™ 
# de | following, no promissory _note shall be — | 


sum of money therein ‘tives to be payable, 

9 be expregsed in words at fill length. 
’ ~ It is clear that,the atrict sense of the words 
_ used .supporis th ion n of the judge a qu, 
y ’ _ and when the case was before us last year, we 
_ were inclined to believe, that when it became 
F necessary to pronounce the opinion of this 
4 court, on the construction of the act,we should 

be obliged to adopt his-cenclusion. 
* On maturet reflection, we’ think that it 
a * iegas to disastrous and absurd consequences, 
manifestly contradictory to comfnon reason, 
In such cases, we deem it our duty to avoid a 
strict literal cOnstruction, in order to avert a 
_. result, evidently in opposition to the presumed 
will of the“legislature; believing that the ex- 
pressions used leave it doubtful, whether the 
AJegislature meant that the.note should be abso- 
-* litely void of obligation and inadmissible. in 
__ evidence, or whether’ it should be so only 





CASES.IN THE SUPREME COURT 


ar Sg for the —partin which iteirections have k 
ee. disregarded... a e+ 
— ‘Ifthe fractions of thie cents inte wer. 

MOMERE. sures, asvif a note was for five huidredydollarg, 
sixty cents & 1-4yit would be moastirou te s 
the note d be considered ‘as a nullif 
The present case is nearly as.streng. ” 1 

Judges must. cénbtrue’ the daw, : f possible, 
prevent waste & destruction, ut r28 magis alee 
quam peredt, andithey ‘not, Safler what i 
useful to be.vitiated® .. is: a 
per inutile non vitiatur.. * “i 
We consequently. think it dour duty to say 
that the note is obligatory,and admissible 4 
evidence, as to the partof, it, .in which the ¢ 
rections of the legislature have been complied 
with; that the cents, as with regard to them 
_ these directions were disregarded. are to be 
considered as not expressed,and iy ee 2 
-figures does not vitiate the not®, so.as. to pre 
vent its being obligatory and admissible i in evie 
dence. : 4s 
The actiof last session, which aoa he 
former, may, in some degree, afford a. clue, by 
which we may be enabled to discover the) 
will of the legislature. » Indeed, it is a qu 
legislative construction of the former. a 
The testimony supports the ace claim. 





annulled, avoided and reversed, and that there bear 
; bejudgment for the plaintiff, for two. thousand <a 
four hundred and seventy-seven dollats, wih = 

interest at five. per cent., fram the time of the 

protest, according to the act of 1822, p. 44, and 

costs in both courts. 


~ Derbigny for the plaintiff, Hennen for the de- 
endant. . 


y 


Ri oe " 
FARRAR & AL. vs. M‘CUTCHEON & AL. 
A devise to 


- Apreat from the court of probates of the pa- a sa ae 


: > ish and city of New-Orleans, Feu Be ag 
to be held for 


Marnews, J. delivered the Opinion of the ‘Be survivors, ” 


- court. The question, which is submitted to the amt 


Dus . : . s before marti- 
court, in the present ¢ase, for solution, arises age or without 


‘Out ofa supplemental petition of the plaintiffs, Spe. c.. 


1 filed in a suit, which was commenced for ‘the enero 
’ purpose of obtaining ‘a final liquidation and 

_ partition of the estates of the late Richard But- 

Ter and his wife,amongst their respective heirs. 
It relates entirely to that part of the last will 

"ahd testament of the said Richard,, which dis- 


‘poses of the residue of his property (after va- 





East’n. gg 


oe 
FARRAR & &. 
Us. 
wiieamiacs 
& au. 
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rious specific legacies) - “to bis two sisters, R 
becca MCutchen,and Harriet Hock and th 
children. The sole object of the petition, | 
according to theitenor of the suppl-mental pg 
tition, seems to be to obtain a decision on t 
clause of the will which gives to the childre 
of the sisters of the testator, é e. Wk ether it b 
void,as containing a substitation prohibited bj 


the Civil Code, according to the provisions g 


the 4th chap. 42, & book 3. 





The judgment of the court below is agai 
the right of the children, from which an ap 
peal was taken by their defensor or ering 
htem. 
~ This is the first instance, in whigh the cour : 
of justice in this state have been ‘required, 4 “disp 
the course of judicial proceedings, to appl “ly te 
the law relating: to substitutions to partici Firan 
case, according to the. ordinary ru‘es of cof -tutio 
struction or interpretation of dispositions mad dey 
by testament. _ | r @ 
The question, which now occur3 to us fo 
the first time, has, however, been conside 
agitated in various tribunals of the kinesdonnl 
France, and we are aided by many de nisi ! 
in:cases depending on, the 896th article of th¢ 
Code Napoleon, which is similar to our own 


; kibiery in themeelves, tona closer erraote Pe 
inspection and more minuteinvestigation, they 
’ are capable of being pretty well reconciled. — 
| From them and commentarie ‘on the French 
: code, several axioms or “general principles are 
4 deducible, which we believe to be correct. 
+ Ist. The dispositions of testaments ought not to 
annulled, until they necessarily present @ 
) substitution. 2d. If the claim be susceptible 
1 of two interpretations, it ought to be interpre- 
Pted in that way, which avoids. a substitution 
4 it givld efféct to thie will. 3d. Whenever the 
disposition is made in such terms as necessari- 
ly to #omprehend a charge to keep for and 
4 transmit to a third person, it contains a substi- 
tution, ‘although not Kapenlly expressed: 5 
| Toulier, 58 & 69. e 
_ It may also be safely admitted as trae, that 
cin every substitution or fidei-commission, the 
| agency of three persons is réqiiired, viz., the 
- donor or testator, thé person who receives the 
! } donation to hold and: enjoy for a certain times 
and the one to whom he is bonnd to transmit 
ras i b See Pandectes' Frangaises,wol. 4, p. 21, a quota- 
4 tion from Merlin quest. de droit. 
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Bastin: Diarict. The clauses,in the will rdw under Giseus 
— which the plaintiff insists,do riscisia rity 
| Fannand 4% 9 aubstitution, are expressed in the follow 
MCeroxxon terms. After various legacies ordained by th 
is testament,as above stated in general corms; tt 
eéds, “item, I give and beque 
ne and remainder of ny est ; 
property and effects, to my sisters Rebet 2ce 
MCutcheon, and Harriett.Hook, to save” 
-to hold the same, equally to be ‘ divi 4 
between them, for and during their natun 
lives. Item, upon the death of the said ‘Re 
becca M:Cutcheon and the said Harr:ett Hook » duc 
or either of them, I do give, devise and t pit ie 
queath, the share or shares,which th: said dame ph 
cedent or decedents shall have possessed 4 j posi 
aforesaid, or which by the lastabovedevise amy -vaul 
bequest, I intended,she or they shouk! posses 4} tor. 
to the child or the children of the said Rebeceayg’ ter’ 
McCutcheon and Harriett Hook, or either@ig tise 
them, to be equally divided between the saidy 
children; and in case of the death of either! 
the said ehildren, previous to oul 
_ death without issue, then his or her sharet 
equally divided among the surviving ot 
as aforesaid, and in case only one chi wa | 
aforesaid should survive; then the share} 





oT piggntar te MaMa eee ie << 
aeeording to a just and legal ‘interpretation 
ofthese dispositions of the testament, they ; 
i elit 9-4 1. The donation to 
+ the sisters of the testator, to hold the property. 
. Aéring their lives,and transmit it to thechildren. 
The right of survivorship, created amongst 


ildren. eee eae 


; | posing it o exist, as could only be taken ads 
_-vantage of bythe legal,foreed heirs of the testa- 
P tor. ° The same thing might be said-of the‘lat- 
“ter substitution, except for.an alleged compro- 
Pie or transaction,which is said to have taken 
q we between the heirs of the testator and 
| those of his wife, both instituted, and forced or 
Dba Inthe consideration of that allegation we 
| proceed toexaminethe donation to the children; 
yy and wecommence by stating that, in our opin. 
"jon, the clause of the will, under which they 
| take, does necessarily contain a substitution, 
i a Iv. (N. 8.) 7 


L 





: : Sart of prcboten: it’ is:ca 
Fannan & aL. ded, that a. sa or legacy to even 00) 
mGuremzos sols, with, the right of survivorshi 28 nat 

ipso facto present a substitution. Thi 
true, where:an entire thing .is given, tad 
and its truth is‘well supported by several of, r 
cases. cited from) the “French authors. on | 
= substitutions. See 5 T in 
But thisin ten true;when én ontias ching 
left, to several, persons, who hold.it. unéiwi 
hen, by: the disposition of the willusit i 
‘dent that the legacy left to many if Bem 20 
in separate-and distinet. portions, with ary 
of survivorship, a substitution takes place ex ne 
cessitate ret. See the same authority, 7.67, nf, 9 
Now, in the present.case, the devise to the 
children,of the property,which had. been: gi " 
to their mother, for life, is in equal parts, to, 0€ 
held for the survivors, down to the last, int ¢ 
event of death before marriage and withogl 
issue. In relation, therefore, to them, we he " 
no doubt of the existence of a substitution, st ‘ i 
as reprobated by the code. We have iy 
nounced, on this case, without having enc.vir 17 
very. particularly seinen: the children of Mrs. . 





| MiGutcheon: ‘& Mrs. Hk an oe 
_ Tepresented ‘in the cause.» ‘It*is however, ‘a 


eat moment; ‘for, ‘if they are hot Pane at 
i according to the formevand’ ™ 
solemnities of law, the present judgment will 
" claim, which they may hereafter 


‘make relative to the matters ‘how in dispute. 


a Be tei r 
Ttis thresgre ordered, adjudged and de- 


that the judgment of the courti@f pro- - 
ti be affirmed, &c., and it is further ordered. 
that the costs of this: appeal. be borne by the 
tates. of R Buller and his wife, in 2 qual, Rer- 


! ih ra the pli Watts and Lobiet or 
thie ¢ defendants. be. tag! 


; 


, 
HYDE & AL. vs. HENRY. 


AppraL i the court of the first dietiet <  Pesveend 
* of asuit cannot 
Portes, J. delivered the Opinio of the court. desc aguin 


This action commenced by a personal citation net aparty 
Bi, on the defendant, and ‘a seizure of thé schoo- "Dea Declarations, 
’ ‘ner, the latter was released by a subsequent cenge o dail 
‘order of the judge, &nd in our opinion correct- jnede both in 


; > as ‘the plaintiffs” aecount shews a credit ced 2 
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“pie re must-be: imputed. tothe debt thet, 
most onerous tothe defendant, .Vol. 3, 1 
. a _The only -question the ce ping 
Hasse. jorisdiction, The defendant pleaded he was 
\ party removes itigen of St. Tammany, and could not be ued 
towhich bee in, the. parish’ of New-Orleans. The judge 
thought differently, om the evidence offere ry 


prove this fact, and gave judgment against lil 
“ae he appealed. : 7 
examining the correctihess of t h his 
opinion, we must express ours on a bil! of @ x 
ceptions to a decision, by which the judgé 
gil permitted the ‘record in the case of /* D 
vs. Henry to be read in evidence, to pr ve ‘th he 


change of domicil of the defendant. Til bis. wa 
think he erred. It was res inter alios actc. 
could the circumstance of the defendant’s oy , 
declaration, being evidence of a change of da 
micil make it good, for non constat'that the ple 
tifls, had they been a party to the suit, could no y 
have objected to the authenticity of the decla 


om 


ration, as introduced i in.evidence in that. 
But that declaration could.not heiieeaill 1 
the, defendant, for the law requires that decla 
rations, which shall have the effect of operating 
a.change of domicil, by evidending the inten 
‘tion. of removing, must be. made befere i 4 


= 


wr 


oe 


coll 
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of the parish where the party resides; as. 4 
ia where he ‘is going to nes CH nw 
Codey 19. a 1&2. Ha (; ee 
“We de ait think ‘the judge aise i in big con- 
a - dusion from the other testimony in the ¢ wrt 
ee do therefore ‘order, adjudge and dee 
that the judgment of the district court tee at: 
+ ined with costs. * 


i - Warlton al Lockett forthe 
fOr inacetindane 


cigintie 
: * . 


ot) DO SHIIMIN 


A ¥: 


le 
Apreat from the court of the parish and Gi. Ifa writes 
fy of NeW-Orleans. 


hands ofa third 


- . Martm, J. delivered the opinion of hinmeal party, who 
"his is an action, for work and labor dove by fr nisin 
the plaintiff, for the defendant, in filling up the, ptr 
_ latter’s lots, with dirt, on a i A merulit, Cviderce at 
$480, are claimed. caning | 

x * <The anewer admits the work and labor, but ”°* 

. avers thet it was performed under a special 
rete, contract, in which: the compensation 


; “© ‘This opinion wes delivered in May, bat was not printed ‘with the 








ot “case IN THES E COURT 
Eat’ District. of the plaintiff was fixed at $195°50: "Whe dese 
IN. féndant avers the w writing has come ‘nto 
hands of the plaintiff, and he prays, thet ori his 
failing to produce it, testimony of its contents ' 
may be received. _ é 
‘The plaintiff had judgment fo 8195: 50, ag 
appealed. i té sl 
The record shews that at the trial, the d de. 
fendaniiibffered in evidence the writien Cone 
tract, which it appeared had been é:2 posite ‘ 
with J. O’Brien. The plaintiff objec:ed to i@ 
being read, as it contained sygnallamatic oble i 
gations, and was not made double. The plain 
tiff’s objection was overrulled, ‘and tile plain 
tiff’s counsel took a bill of exceptions. 
The defendant offered O’Bryen, the writer 
and depository of the contract, to prove he 
execution and deposit of it. ‘This was ‘." a 
ted to. The plaintiff took a bill of exce 
ions, on the objection being overruled. 
O’Brien deposed, when the writter contra 
was entered into, it was deposited: with him 
for safe keeping, and’ he" gave to ‘each of t 
parties a receipt for’ it. “He said it’ was'th 
only contract made ‘and he gave wriacnee'l 
its contents and recognised one of his receip : 
that was produced. He rediiced the ‘cont 
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towritingin, reseNce of both parties, and be 

“seribed it himself a as a. witness. ie 
vo, The written agreement,, éeyenitod, in the Dor 
* hands of a third party, who gave each partya Sat. 
| copy, is-at least prima, facie evidence of their : 
: ‘bargainand the testimonyof this commo 
y appears to place it beyond doubt. * 
Be the court below did not err, other in 
it, or the evidence of the writer, in ad@fition to 
q the agreement, admitting it did not make full 
| rook 
q ie The agreement being fally established; itap- / 
_ pears judgment’ was correctly given onit. | 


‘Th is ; therefore ordered, adjudged ‘and de- 
| eréed, that the judgment of the parish court be 
|’ affirmed with costs. : 


| The court, hating at this term, heard coun- 
sel, on arehearing, Porter, J. delivered the 

» opinion. of the court.’ An application has been 

{ made for a re-hearing in this gase, and the 
ai counsel opposed to it has. been heard. The 

| ‘only. question is that of costs, the payment of 
which to the plaintiff depends on his having 
Proved an amicable demand, the evidence es- 
‘tabli ishés it was made, and the parish court er- 

“} =«re@in not giving judgment tor them against the 
9 defendant. 





od teed, that the mena alc 
- be annulled, avoided sind reverset’, and t 
ome the plaintiff ‘do.revover of the defendant: 
sum on hl Costs in we: Meme: 4 A 


BAINBRIDGE vs. CLA, 


_ creditors i tons the court of the frei district. 
may seize the ‘ cS, 


elects €©—._ Marri, J, delivered the opinion ¢ f'the co ‘ 


asigueehes "The case was lately remanded _ ‘or, fu her 


not gi- 
ren oto the proof, the same judgment was given. and Bai 
the debier-  bridgeappealed. Vol. 3,671. 
‘The facts of the case are, that Ohiy obtain 
a judgment against Oldham, and Bainb 
oneagainst Clay, Bainbridge having te 
out afi. fa.:ombhis judgment, Polk, tae gent 4 
ham paid into ‘court the amour t of Cla: ay 
judgment against’ Oldham, and Bainbrid 
prayed that the court order the mcney thus i 
court to'be applied to ‘his jadgmen:. oe 
Hennen intervened and claimed the amount 


of the judgment againet Oldham, as assig 'o 





OP THE STATE OF LOUISIANA. ; : 
Ei eigimen to. whom ge alleged aroha as- Basta District, 
jdened it. | mae 
«A debt due to:the defendant on a fi. fa. cané Bamaamer 
se as to third Parties ‘completely pass to the - Cua. 
" astignee, unless thengybe what, in vales‘oftan- 
_ gible property,is calleda tradition,or delivery, 
and this is effected, as to choses in action, by 
nate of the assignment to the debtor. ~~ 
Inthe present case, the record shews that 
| be sheriff’received Bainbridge’s f. fa. against 
i ‘Clay, on the Ist. of February, 1825.On that day, 
: saccording to law,Clay’s personal property was 
| 90 affected by the fi. fa. as no longer to be sale- 
1 able by niet to the injury of the plaintiff in the 
fife 
_ Folwell, a witness of the assignee, —* 
he delivered a copy of both assignments *to 
Oldham, on the fourth day after he left*New- 
Orleans, and he believes he left that ‘city on 
4 ste at of January. So that, according’ to this 
witness, the notice, which was in lieu of the 
tradition of property; téok place,after the fi. fa, 
a of pesibridge was putin the haids of the she- 
3 P Petrie; another witness of the assignee, dée- 
Poses that, in a conversation that took placein’ 
tthe clerk’soffice, between Hennen, Waggaman, 
AE Vor. w. (x. 5.) 8 
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ae and Polk, the agent of Oldham Le heard " 
wr, nen tell Polk, he was the assignee of € Ola 
rane judgment against Oldham, and ‘equested Pg ol 
Gxax. sot to pay the money to any boily else. , .'The 
witness believes this wag befcre Bainbri idge 
took out his fi. fa, against’Clay, but he ca 
recollect any. particular circun stance hati in 
duces this belief; neither can |:e recollect | 
time, when he issued the execution i. ¢. wh bY 
went out of the office. He is the depul 
clerk!’ Polk’s testimeny doe: not make + 
evidence much clearer. — 4 
‘Admitting what. is extreme'y dubious, th h 
it, clearly results from this san’s testimon 
that: the conversation with Folk took plags 
before ‘the fi. fa. issued, nothing shews ¢ 
Polk; was such an agent, to v-hom sucha . 
tice could be legally given. It only app a 
he had Oldham’s money in his hannds and w 
direeted. to discharge the jud; ment. a 
We therefore conclude this conversatigl 
does not establish a legél notice. Polk didia 
consider hunselfauthorired tc pay Hennen, ‘a 
though he proposed giving hi; check, since 
paid the money in court. 44 


” Iti is therefore ordered, a‘ljudged aud de 
creed, that the judgment of the’ district’ cout 





oF ‘THE'STATE OF LOUISIANA. - 
me annulled, avoihed and reversed; and ‘it-is 


a ie discharge ofBainbridge’s jean ngpialh: 
Ch lay, and that the ee and — Pay 
| ets iti this court. 


Waggaman, on an in application for a rehear- 

& The notice to Polk, the day, before i Issu- 

4 ng the execution ‘of Bainbridge, is proved 

: oth by Polk and Farrie. But it is said Polk 

F does not appear to have been such an agent 
'# could receive notice, What was Polk’ 8 a-. 
igency? To pay over this money in satisfaction 

Rt of Clay’s judgment merely. But the law gives 
him in addition all the powers necessary, to 
: carry this into execution, in a proper manner, 
é. g: to take receipts for the payment, and to 

} see satisfaction entered on the record, and he 

vy would have been wanting in his duty, and. an- 

' swerable to Oldham, for neglecting to do. so. 
This satisfaction could only ntered by 
“Hennen, and Polk must have paid to, the clai- 

| imant. It may be said, that Oldham, had no 

| tieans of knowing of the assignment, and could 

. 3 tot have intended’ an-authority to meet it, this 
Ys true, but he knew the judgment was assigna- 
zi ; ble; and might be transferred; though he could 
F not foresee the claimant would be the assignee, ’ 
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60 _ CABBEAN ange 
n Dies, the person who was to rceife, was ofned 
no sequence; the satisfactio: of the judgment wa 














eee the object of: the méanda‘e, and it seems tobe | Oldh: 
Guar. going too far, to say Pcik’s authority did the te 
extend to informing hitil:@lf who was the pen | ish ' 

son authorised to receive. -Had- Clay” die - i ‘nore 






in the interval, Polk migat well have receive a“ the.t 
notice of, who were ‘heirs or executors, ai i 
paid accordingly. See the case of Touroy 
Cushing, vol, 1,425, In. a similar ease al 
tice Was given by an ayent, ‘and no ques id 
wai made as to his auth: ority; and, if an agent 
power authorises him tc give, it would seem | 

















authorise him to receive, notice. The right "prop 
receive this notice appéars to be an ofane t migh 
Oldham to decide upo:.. But if Polk was I swith 
such an agent as to receive notice of an aséi appl 
ment ‘of a debt, hoW could he be such an ¢ itin 
as could receive noticé ofits seizure; for his] 
will be seen hereafter noticed, it. was not th q -or di 
money that was or could be seized, it 7. » thet 
the debt, théllliitorporeI right due fromOlu} Old 
ham toClay, and that sl:ould havevbeen seizel} beer 
in the debtor's hands, which leads to thea e | — han 
cond question. ; %, ) ther 
~ Was'the fi. fa. a lien on this eas And} sei 
could the plaintiff ad seize it, under the} ult 


by 
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‘the latter; ‘but Oldham resides in another pa- 
» 4 ish where the sheriffof Orleans could not act, 
ik . tor could a f. fa. ibis hands’ bind or prévént 
§ - the transfer of Clay’s property. It is therefore, 
- dear'that the execution’ of Bainbridge did not 
‘ om fo or bind the estate of Oldham, unless 
‘ ‘identical money in Polk’s hands, was the 
_ property of Clay. Independently ‘of the &x- 
‘press admission, page 5 of the record, that the 
A ‘money was Oldhiam’s, and that Polk ‘had‘tio 
"property of Clay*in his hands; surely Oldham 
might, at any instant before the seizure, haye 
_ withdrawn it from Polk’s hands; he might have 
applied itto the payment of anotherdebt,orput 
-it'in his pocket and suffered Clay to seize on 
his property® Had it, the money, been stolen 











or destroyed, no one would been heard'to say 
© the loss was Clay’s or that his judgment against . 


Oldham was thereby satisfied. Had. there 


_ been am attachment or ‘seizure in the sheriff's: 


hands,on the judgment of Clay against Oldham, 
there cannot exist a doubt, it might have been 
seized and sold as-his property; but it is diffi- 
eult to comprehend how calling it Clay’s pro- 





ane 


mel on Fe Sr 


termyof the wiit, « property of John Clay?” mets 


cusk. 


District. 
The debt attempted ‘to be seized, is due by ae 


Oldham to Clay, and is'clearly the property Of are spas 


<4. eae 
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East’n, District, perty,in the absence «any thihg like aw 
es seizure or execution o:: the part of Clay,it 
Baise make it his. Suppose Clay had agreed to. 

Ghar. ‘ceive, in satisfaction of his judgmentya piece gf J * 
land or a slave,‘ coud Bainbridge before th ve bri 
ednveyance made, seize it as Clay’s. ‘The p ny @ 
until: the execution of the act may always te 
treat, and in.the case of the money, he co ald 
equally have refused: its- payment to Clay; 
was still under the ¢sntroul of Oldham, unt 

~ execution or seizure ly Clay, and he was com 
petent to dispose of it. at’pleasure. The Plaid 
tiffhas mistaken an i::tention to pay, for an 
tual payment and ha. mistaken Oldbam’s me 
ney, for Olay’s debt. ‘The latter he might have 
seized in Oldham’s hands, by an execution die 
rected to the parish o° Lafourche, the residerice 
of Oldham; the forter upon the principles of 
the judgment he cou: not seize, & Clay’s prot 
perty, until it was de‘ivered, any more than ne ’ 
could have, seiged a lot ‘of sugar and cotta 
shipped to the debtor, against the proceeds of 

‘whieh, were to. be::pplied to the same. vail Lo 

Hennen, on the. sine side. The appellee, | 

would respectfullysuzgest to the court, thata | | 





-.. OF THE STATE OF LOUISIANA: 
‘ sigh record has been satochet ate a. District 


8 case. 
E - The letter of Oldham, atiebeced by the de- pimaamex 
| fendant, without exception thereto by Bain- Chae. 
’ bridge’s counsel, acknowledges the. receipt of 
the letter ot the defendant, dated 25th J; anuary, 
ee Goce the assignment of the debt 
> byClay,. Another letter-of the 30th January, 
i. 1825, aye a the same. fact, was received by 
| him. Further, the defendant offered a witness 
 toprove that’ notice had been given.to Old- 
ham, by his own acknowledgment, prior to the 
eezecation of Bainbridge. ‘This evidence was 
"a Broeried below; anda bill of exceptions taken. 
_ This appears not to have been noticed by the 
4 ~ court, as nothing is.said on the point; in the 
4 opinion delivered. It is *believed'that this evi- 
| :dence was admissible; if so, the complexion of 
- the case would be totally changed, should the 
" cause be remanded for the purpose of receiving 
this evidence. 
'] _ For these reasons the ‘appellee prays that a 
a rehearing may be granted him. . yo 


- The rehearing was-refused. In announcing 
4 this, Martin, J. said—We, have considered . 
4 that the notice to Polk had .not the effect of | 








cases, Ix THES SUPREME COURT 


East’a, District, 1 staninoying de right of the plaintiff in the J, 
July 1825. 
eee This notice was ot equivalent to.a deliver 

~ Bowtigasbs tradition, for it aft Oldham the absolute c n 


Crax, 


troul of the thivg assigned. He might, n 


-withatanding th: 3 notice,, till it was. comm uh il 


cated to him, have made a legal paymer 
Clay, or any otlser assignee, besides seat D 
who might have presented himself, Herr 
was like a purciiaser of goods, befo ‘deliver 
till knowledge of the assignment was given 
Oldham. himself: for till then a payment woul 


_ have defeated his righton Oldham. 


By placing b's fi. fa. into the'sheriff’s hand 
Bainbridge aceuired a lien on Oldham’s pre 


- perty, susceptisle of being levied on, on a 


Clay’s goods in ‘tis stores, or any of his agen ‘ 
holding for hin, on the debt of Oldham; if 


the hands of Pc-ik, or any other agent, and this 


right was not <:efeated by Polk paying the me 
ney into court. § 
In the preseat suit, both parties had a clak 
which the court might have recognised. Bait 
bridge had a /. fa, which gave him a jien @ on 
any property of which Clay had the disposi« 
tion. This n:oney, then, being at Clay’s fi. é 
sition, would ‘:ave been ordered to be paid to ; 
iim, unless ar-other person opposed his demand 





Clay's call onthe court. “How stands. the mat- 
es Hennen and Bainbridge? Hennen 
anv/assignment; but the assignment of a 

io Hiotin the way of atreditor, till served 
ie: on the debtor; because that service alone de- 
“ @tives the latter of the faculty: of paying to.any 
4 fie, but, the assignee. Bainbridge, on the.con- 
_ trary, produces af. fa. which gives him’a lien 
Son. all Clay’s property. It attached on the 


» the instant it was paid in discharge of Clay’ s 


_jedgment, and thus became Clay’s. .(» ™ 
iy But it i said there is evidence of notice . to 
Oldham ‘himself. :* 
| Ae ceopding to Folwell’s testimony, copies . of 
" the assignments were delivered to Oldham on 
‘ath of February; the fi. fa: was put in to: the 
sheriff's hands on the 1st. According to Farfié, 
‘admitting that the notice to Polk was notice to _ 
oe there is no great certainty that’ Polk ~ 
_ wasnotified before the i. fa. issued. The wit- 
* ness believes it, but cannot recollegt any’ éir- 
| chmstance that induces such a belief. “These 
F: ; gentlemen are Hennen’s own witnesses. ° 
- Our atténtion has ‘been drawn:to a letter of © 
~ Vou. tv. (N. 8.) 9 





66 curs on 


= a ‘Oldha=2yin which he acknowledges the r 
en Oi He:-nen’siletter, apprising him of, the ia 
— ment: »ut this-letter is witbout ‘a date; 
“Ona. post-rark refers toaday posterior to. 
wick: the fi. fa, came'to the sheriff’s liands, 
-Soxhat no part of the evidence on the: ty 
estab:ishes, what is essential to Henfien’s# 
very: uotice to Oldham, anterior to the sk 
rece: ot of the‘execution. . 
WwW — consider the bill of excep 
uwed any notice. dt appeared to us: . 
sas she judge was right. Evidence was off} 
ed «! “the verbal acknowledgement of Ok | 
ham to the witness, that he had received 1 
of tie assignment from Clay to Woagtnanis 
las ggamafl to Hennen, before the % 
issu ad in faver of Bainbridge.” nel 
7ow this was mere hearsay testimony. | 
ten should have been Brought. | It is now@ 2 
2, that this acknowledgement was ma¢ | 
fore an. Bainbridge took out his fi. fa: Buti | 
‘wes the case, the counsel ought to,haxe i na 
it'<ppear on the record. F 


t sf 
a4 





OF THE STATE OF LOUISIANA. 


vs. HIS * ® Bastin: 
Aeaghiees, RED EES,. Pe i oe 


a de 
“wer 
tll J. delivered the opti “ tiles court. Hscanatos 
, aw The'attorney appointed to represent the ABE ree eel ape 
 @ paren took a rule to show eatse WHY present soner pir 
_ seertain sum due him for professional servi- eet ae 
to the absent creditors, should not be paid Pe’ plies 
ey the estate. The court after hearing ‘the 
penin discharged the rule, and the attorney 
aled. _ 
| “The following facts have been poorer on: 
id i 1. It is admitted the failure was under the 
! Spanish law, and not under the act of*1817, 
relative to voluntary surrenders. aa 
_ 2. The value of the services is admitted, san 
_ that L. Pierce was, from ‘the commencement, 
iw - the attorney for the absent creditors, and ap- 
F pointed by the courte 
3. It is admitted no dividend will be coming 
to the absent creditors. “a 
4 The act of 1817, section 38, expressly pro- 
4 vides, “ that in no case shall the fees of counselé 
; lors, appointed i in behalf of absent ¢reditors, 
| be paid by the mass, but shall be levied on the 
‘J a amount of the sum, which shall be recovered 
ia for the creditors so absent. © * * 


: 





~ casesan nie suenene éounr. 
We are of opinion, that ira ne 


>ssions used ede * platens 


bid: a ecurtence to the Spanish law, -or 


tice. to.negertain how: ‘the repre at iy 4 . 
abs ent creditors shall be paid. . And eve 
did aot; we have been unable to find any thi 
in «:ther, which sanctions the present dem a 


Tels’ therefore’ ordeted, adjudged and’ da 
cre«d, that the judgment of the a reesat cou! 
affi: “ned with costs. 


Pienee for the plaintiff Maybin for theid of 


danis. mist 
CHANOBUR GRAVIER'S HEIRS... 
Asgaat, from a the ¢ court Of the first dita 7 


. # »" a 


what the oa Mi “ano J. delivered the opinion of the ¢ 
, : case was before us .in June, ved 

"Te aa. We shettiigt tation. the record did‘ti 
ras, in ené.leus toascertain the portion of all 
himself to é! 
thededt it te leticod debts which st auinie can pay. im ‘ 
Sasumetoie, a 
ee ee i 
ply hivestate to “The ssabillh Sesigadtin a dnce-chi 4 
she iad per'y, known under the appellation of the bat- 





he he dciendantsjfariben hold hous arenot 


: liable for any part of the released: seventy-five 
per cent. unless their ancestor,at his.death, 
had. come. to so good a fortune; as to be able to 
Rive, whole ae anette tears debts 
-* with interest. 

igh On.the first question i 0 
; that the heirs.are; chargeable only for-the va- 
‘ luevofithe batture, at its. value at. the time of 
‘their ancestor’s death, viz. $10,000... It ap- 
pears this piece of property.was,long before 
our,decree, in possession of one of the heirs, 
3 __ who disposed of the whole, and that afterwards 
the other heirs sued, and recovéred their part 

_ it from the vendees. . 





CASES IN THE SUPREME COURT 
Basta District. [T, If, at the death of B. . Grayier, hethed p . 
a, ee - 
\perty sufficient to discharge a part 
Cmaxonen lesised debts, we think his heirs are ‘boun 
Gnavian’ distribute the proceeds of his estate, amc angi t 
creditors; their ancestor promised. that 44 
Gd blessed his endeavors, he wouldupas (Ry ’ 
their whole claims, principal. and intere 
wen his situation would allow it.” . = 
_ The facts of the case show that, after pa 4 Toye 
B. Gravier’s debts in- Louisiana, there remaim || — 
ed a balance of $39,542 75, to be ‘applied 
the payment of his-debtsin Bordeaux. Thes 
dei:ts areshewn to have amounted at his failu e 
to $53,671.For one fourth of these he promise 
to: ay at 12,18, and 24 months; & after a pe 
rio’ of upwards of forty years,they must, in 
absence of any proof of their remaining: ¢ 
be presumed to have been discharged; e¢ 
cep: that of the present plaintiff, which is% 
manied and we shave said is not prescribed, J 
equ! to the nett proceeds of the estate fil : 
the payment of the debts — tothe con 
cord:ite. 
The plaintiff is therefore entitled to the ¢ 
fourt’ 6f the original debt, which was to be 
paid »bsolutely, and to-his dividend, on the ba-_ 
lance.!eft from" the sum of $39,442 75, after the | 
deduction of the fourth of his original debt.’ 





oe that the Reape of the district court ‘ar 
iinended ‘in the following midinner, that is, S™+zs= 
i be.entered in favor of the plain- Cyne 
J as Ist. For. the sumof $571, with interest on - 
| ou third of the sum, since the 29th July, 1785, 
*} ona third since the 27th January,1786; and-on 
the other third since the e 28th . July,of the same | 
_ year, at the rate of five per cent. per annum, 
| A making the further sum of $1137, 2d..For the 
isum of $1696, with interest at the rate of 5“per 
_ sent. per annum, since thes3th of July;-1821; 
“being the further sum of $338, making in all 
the two sums and interest, the total amount of 
v af c _B3742;t0 be paid one fourth. by each of the de- 
| “fendants, with interest, until paide-at ibe me 
q » Itis farther ordi that the defenilants p pay | 
4 the costs of the court below,and the defendants 


! : om appellee pay these in this court. 


Dennis for the plaintiff} Derbigny for the de- 
fendants. 


* 
Pee 
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July 1825 
| Davenport's Apr: AL frota the court of the third di 


( mame 
Fon init ll as. Marsews, J delivered the ‘opinion’ ¢ o 

A bill of ex- court. This, suit is brow ‘to recover the | 
‘cnt. ee instalments of { price of a. tract 
o4, if cireum- and ‘as stated in the oil ately decided. 


its examination : ste ial 
ofno import- 3,695. 


wae “In the first’ bile we have revétsed’ t ie jo | 


mentya: od allowed’ the defendants the benef 
claimed under the bill ofexceptions which ft 
lates to the i introddétion’ of evidence to estab 
lish a: doficiely in tl e quantity of the lai nd 
sold,” "9a ? ; — 
‘A similar bill of exceptions is found on the 


record in this case; but as itis evident from thi : 
pleadings and evidence i i the cases, that the 


| sum claimed by the plain , in. the first, 


be ‘amp! y sufficiént to ‘cover any reduction vd Pi 


the price, Which may be decreed on ‘Accou 
dgiciency: in. the thing ‘sold, 


[tif ordered, adjudged and deéited, thai 
the jidgmient of the district court in tltis c¢ ait o 





be affirmed with Costs. 
Preston for the plaintiffs, Duncan for the de. 


fendants. 


Raat: District 4 ENPOR RT'S HEIRS vs. FORTIE mig?” 


ae . 
fy. 


a : 
of 


tres 


4 tot 


© Con 
a 


: 
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sit ' Bast’n. District. 
FLOWER & AL. vs. ARNAUD. Truly 1895. 


AY 


i Fw 
Apreat from the court of the parish and rriowerr & At. 
‘city of New-Orleans. meee 


"Marty, J. delivered the opinion of the court. Penge 
On the dissolution of the injunction, in this pon eg 
q court, in the suit of Flower & al. vs. Livingston, eee 

P tol 2,514, the plaintiffs took out an alias fi. fa. sigrsetile 
which was levied on “the right of the defendant p page: the 
- tothe sum of $800, which may now be, or here- me treasu- 
ee rer may with- 


after may become due, by the state, &c., being hold froma per- 


ie: ' ° son, to whom 
part of a greater sum allowed him, by an act to the legislature 


é has made an al- 


ae 
Pe 


; ‘fix the compensation to be allowed to the juris-:iowance, the a- 


ole A . mount of his 
‘consults, appointed to revise and amend the taxes, for 
¢ 


; ; ae hich the col- 
vil code, &c.” The plaintiffs became the jector has re- 


last bidders for this right, at the sheriffs sale, fefaulter to the 


% and brought suit against the defendant, the eT 
4 treasurer of the state, who had refused to pay. 
| The answer denied the right of the courts 
| of justice to seize moneys to be paid by him to 
| individuals, and averred that he had paid out, 
and accounted for, all moneys due by the state 
i to Livingston. That the sum appropriated 

VA tohis payment was $4000,the payment of $800, 
“a of which was deferred by law, till after the © 
if completion of the codeof commerce. Leaving 
4 only $3200, now due, and of which $2000 had 
Vou. w. (w. s.) 10 , 
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agit: Dies District. been paid to Workman, on Livingston’s order, 
a $379 92 were due to the state for taxes, andan | 
Frowsr & a1. execution had issued to the sheriff, of the pa. 7 
rAnxavp. rish of Orleans therefor, $46 12 for parish taxes, 
$344 5, were due for taxes on Livington’s land, 
in the parish of Washita, for the years 1820, ae 
1821, and 1822, an execution had issued — 3 
for; $429 91, had been paid (as the bala 
due) to the plaintiffs. 
The parish judge allowed to the plain 
judgment for $46 12, and they appealed. 
It seems the parish judge allowed all t 
items stated by the defendant,except the parid 
tax, which was not due fo the state. t 
The sum paid to Workman is admitted | a 
have been correctly paid. ’ i 5 
The only difficulty is, as to the ‘amount 4 : 
Livingston’s state taxes, for which executi . 
was in the hands of the sheriffs of the sie: i 
of Orleans and Washita. 4 
We think that the tresurerhad right to detain 
from the present plaintiffs, the purchasers: f 
Livingston’s right, all which he might retaia_ 
from the latter. It is clear, that if Livingston} 
had called for the payment of the sum allowed 
him, the treasurer would have had the right olf - 
retaining those arrearages of taxes, the col 





ery 
an 
pe. 7 
es 
nd, | 


| 
20, 2 ; 
j 
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and the amount of taxes stated, is only that of 
those taxes,for which Livingston was repo 


as a delinquent, by the collectors, to the trea- | 


surer, in order that he might proamad to en- 
‘forge payment. 


It is therefore ordered, adjudged and de- 


creed, that the judgment of the district court 


be affirmed with costs. 


Christy for the plaintiffs, Presion for the de- 
pondint. 


—2e- 


PILIE vs. DREUX’S SYNDICS. 


Apprat from the court of the first district. 


75 


. 7 tion of which, it is the treasurer’s duty to make, East’n. District. 


OQYw 


Fiowrr & au. 
rted ae 


ARNAUD, 


asin Saulet vs. 


, ii Dreuz’ 
Marri, J. delivered the opinion of the court. dice, Val. 3,616 


The plaintiff states he purchased a slave at 
the auction of the property of the insolvent, 


for the price of which he, gave two notes, which 


he has since paid. He therefore prayed that 
the defendants might be decreed to,cancel the 
mortgage, which he gave for the ee of the 


price. 


Wiltz, one of the syndies answered separate- 


1 ’ ly, averring his readiness tocancel themortgage. 















a 


te 
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arenas . : 
ae ss +7 ea 
< $ *, 


ey tea The answer of Ferrier & Staels urges. the: : 
se i nullity of the alleged sale, it being nein * Gin 


Pe Wiltz and J. Dreux, while the latter was nol | 


Daxox’s sxX- duly appointed syndic. . 
fe 
The plaintiff had judgment and the le ; 
dants appealed. 


The sale to the plaintiff was made in tn 
same manner as that of the syndics to Saule 
which was examined in the case of Saulet ¥g 
Dreuzx’s syndics, lately determined, vol 3, 6 









and the sale to the plaintiff transferred to h 
the insolvent’s right in the slave; he has pai d 
the price, it is accordingly just the mortgagy 
he has given should be cancelled. 


It is therefore ordered, adjudged and de. 


creed, that the judgment of the district court a pe 
be affirmed with costs. de 
“a pl 
Moreau for the plaintiff, Seghers for > de- a 
fendants. ‘ie 
a ‘ cc 
fe 
FRERET vs. DREUX’S SYNDICS. 3 
Apprat from the court of the first district. } ma 


a i! T 
Mart:n, J. delivered the opinion of the court Jy 


































| OF THE STATE OF LOUISIANA. 77 
the’ e ‘The same judgment was given in this case, as Eaata, District 
by} -inthat immediately preceding it. pond 
4 Grymes for the plaintiff, Seghers for the de- panes’. sxw- j 
: fen dant. DICs. 
Weed 
WILLIAMS & AL. vs. SPENCER & AL. 
34 oe eae vi ee 
Appear from the court of the third district. yyich Guent to 
As have been 
” Martin, J. delivered the opinion of the court, gia"ertout. 


‘This suit originated in the court of probates of ‘ brveht= 


an “East Feliciana, and the object of it was the ee eis 


_ partition ofthe estate of Rebecca Horton, the wall of jarig- 


ancestor of all the parties: But the petition ney Toll 


' states, that the estate, consisting of real and jodguent . 


| q personal property, is Claimed by the defen- ne a “4 


- dants, under a written conveyance, which the P4*, ‘heme 
plaintiffs allege was entered into without any 
. consideration. 7 
The answer denies the jurisdiction of the 
court of probates, and avers title in the de- 
fendants. 

The court of probates sustained the plea to 

| its jurisdiction, and dismissed the petition, | 

‘4 The plaintiffs appealed to the district court, 4 
rt. ] which affirmed the judgment, and they appeal-* 
| edto this court. 


Eas’n. District. 
July 1825: 
Pw 


Wi.iaMs 
& au. 


vs. 
Spuncer & Au. 
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the judgment of the court of probates (if it wag J 
rightfully affirmed) the district court being | 
seised ofthe case, ought to have passed oni, 
on the merits. 

According to the plaintiffs’ own shewing; 

















‘They rely on the act of the legislature ¢ ; 7 
1820, p. 92, and contend that after the affirming } 





question, on which this case turns, is the insuffi on 
ciency of the title under which the defendan nt 18 
claim. The title is the thing in dispute. » The | pa 
case was not therefore, within the jurisdietig mj} an 
of the court of probates. ‘ ] nc 

On the appeal, the district court was firstij) | 4 
determine whether the judgment of the cout "do 
of probates was correct, and ifit appeared § : 4 to 
to affirm. ™ re 

We do not think that in any case the apy ™ 
pellate court can give any other judgment than] 
the judge a quo could and ought to have cir 

It is therefore ordered, adjudged and de ;* 
creed, that the judgment of the district court” 
be affirmed with costs. - 


Watts and Lobdell tor the plaintiffs. 
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’ n. Distrist. 
WICKNER vs. CROGHAN. “ ly 1825. 


- Apreat from the court of the first district. Wicuwer 


vs. 
Crocman. 


“2 Marti, J. delivered the opinion of the court. 
a The plaintiff states she sold the defendant a locas 
tract of land in April 1818, for $8,000, payable ugha 


one halfon the Ist of January following, and the debt be had 


; 4 one-half one year thereafter, and, in February. oleae - 
nts 1819, she sold him another tract, for $18,000, — 
he | payable by equal instalments, in March, 1820 

_ and 1821; that the defendant, at various pe- 
§ sh paid several sums, amounting in the ag- 
| gregate to $20,641 42, with interest thereon 
4 Evown to April 4, 1823, when the parties came 
~ to asettlement, in which they agreed thajg5358 
“4 remained due, for which she received two pro- 
| - missory notes, bearing interest at 10 per cent. 
per year, which remain unpaid. 
On this she procured a writ of seizure and 
sale, on the first tract, for the price of which 
‘she had retained a special mortgage. 
On motion of the defendant she was ruled to 
» shew cause why the order should not be set 
_ aside; neither of the notes being shewn to refer 
tothe price of the tract. The rulewas dis-_ 
charged and the plaintiff appealed. 
Wethink the court erred. ‘Fhe payment of 








- East’n. Disriet, the price of the first tract was secured by < 


July 1825 
ante 
WIieKNER 
vs. 
CRoGHAN. 


The march 
of French 
troops into 
Spain in 1823, 
was an act of 
war of France 
against Spain. 
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mortgage; that of the second was not. . 

The payments made by the defendant, 
be first imputed tothe firstdebt as the ¢ 
which he had the greatest interest todischat 
i. @ that whieh -was the most burthe 
being secured by mortgage,which, was also the 
oldest. Civ. Code. 290, art. 196. 


SOL 


- Itis therefore ordered, adjudged and 
creed, that the judgment of the district com 
be annulled, avoided and reversed, and that’ 
the rule obtained by the defendant against t ne ; 
plaintiff be made absolute, and it is further or 
dered, a she pay costs in both courts. 


Cuviller for the plaintiff, Pierce for the defen 
dant. . % 


—<ii-— 


POUTZ vs. LOUISIANA STATE INSURANCE CO, |} 


Appeat from the court of the first district. y 


eee 


pe, 


Porter, J. delivered the opinion of the court. 
The petitioner insured with the defendants 
a quantity of merchandise, on board the ship 
Adele, bound for Havre, on a premium of | 


twelve per cent. on their estimated value, but 


aes: = peeee ® 













: between France and ioain duving the Pours 


vs. 
Larmseee. Se 


‘The sonal reached Havre,the 17th of April, 


| 1823, and on the 8th of the same month the 
' Frencharmies entered Spain. 
_. [he judge of the cobrt of -the first instance, 
decided in favor of the defendants. The peti- 
_ tioner appealed. , 

_/ Weare at a loss to conceive on what grounds 
it was expected this action could be maintain- 

ed. : 
_ he policy of insurance does not make the 
q return of a part of the premium depend on a 
declaration of war, but an act of war. - The inva- 
P | sion of Spain by the French armies was most 
emphatically the latter, * Its object was not 
merely to make war in the ordinary acceptation 
_. ofthe term, but to overthrow the government 
-] ofthe country. It was war against the consti- 
tutional and legitimate government of Spain, 
iq | and it must have been in relation to that go- 
4 vernment the ‘parties contracted. They did 
. | ‘ot intend to make their policy of insurance 
| depend on the question who possessed de jure 
4 thesovereign authority of that country. Nor 

Von. rv. (n. 5.) 11 
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“East’n. District is ita question courts of justice can ‘de 


July 1825 
wine 
Povrz 

Oa, 
Govrsrawa St. 
Ins. co. 


They can'only look to the government, whie 
is recognised by their own. That isha 
in Spain, at the period of the invasion by the 
French, was considered by the gore 
the United States, as representing the ns 
An invasion, to destroy that convenes 

be considered an act of war against the: state 
it represented; nor can it change the charae 
of the act, that the French were ‘secretly it 


_ ted by the king to.destroy the liberties’ of 


country, and restore him to absolute pow 
until they succeeded, they were making 
against the nation, because they were maki 


war against the authorities constituted by thal 
nation, and which authorities formed, at that 


time, its government. Had the patron f 
Spain succeeded in repelling that invasion, an : 
maintained the form of government they had # 
‘established, there can be no doubt. war woul J 2 
have existed between the two countries. The 
failure ‘cannot change the nature of the act | 
It must be tested by the situation ofthe com 
tending parties, at the time the contest com } 
menced, and while it continued, and not t 7 ' ‘ 
their position after. There was no civil war} 

in Spain, when France invaded it. There wes | 
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"not two parties contending by arms for the GO- Wastn. District. 
" yernment. There was but one, that which the pore na 

_ French armies overthrew,-and ‘until they sue- ~~ °°e"* 
_eeeded, they warred against the -nation,: be- ——- 


cause they warred against those who represent-_ 
edit. 3 Wheaton, 639. “sf 


It is therefore ordered, adjudged and de- 
creed, that the judgment of the district court 
be affirmed with costs. 


_ Grymes and Eustes for the plaintiff, Workman 
for the defendants. 


MONTILLET vs. SHIFF. 


|. Appreat from the court of the parish and city selects, 


ig: / ter l 

' of New-Orleans, lection of go- 
re *¢ > > 

determined 


_-» Marnews, J. delivered the opinion of the sll partie in 
court.» This is a suit brought by the depositor (yWiciin" 
‘against the depositee, or stock holder of $1000 Wren" re. 
| ‘which he alleges were placed in the handsof *™*” * 

the latter, without stating for what purpose; 


bat claims a right to recover back the amount. 


| : | ‘The answer of the defendant admits the:depo- 
qT. sit, states the cause of it, being a wager be- 


tween the plaintiffand one Hamlet, depending — 


é 
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name Diet, OR the respective number of votes that J. Vik 
wexew ileré and B. Marigny. should obtain. from ¢ 
Moyruzzt »eople of the state, as candidates in oppoth 
+ Sur. tion for the office of governor, at the electig 
. Hamlet beted on Villeré and the plaintiffe 
rigny, and that the bet being determined by 
the returns of the votes to the legislatur | it 
favor of the former, he paid to him the amour 
thereof, in pursuance of the deposit. : 
The defendant obtained judgment, in the 
court below, from which the plaintiff appe led | 
The appellant, by his counsel contends, th 
according to the-terms of the wager (whi e 
was reduced to writing,) it has not been deg 
ded; and from accidents, not. within’ the com 
trol of either of the partiés, never can be le 
termined; and that consequently the aleator 
contract has become null and void, or, in Wi 
gering language, it stands as a drawn bet, an 
each party has a right to withdraw his stake 
The correctness of these propositions, on the 
part ofthe plaintiff, depends much on the rn ‘ 
meaning of the last stipulation in the contr 
ifit must be so construed, as to shew clearly the 
intention of the parties was, not to submit t 
any other calculation of the amount of vote 
whicheach candidate obtained from the p 
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2, but that which should be made accord- kast'n. District. 
| gto the official returns, from the whole state, —— pa? 
1 fe are of opinion that the appellant ought to Moxsmasr 
| pceed in his action, because the. statement =F. 
offacts shews thatno réturns were made from 
qwoof the parishes of the state. The agree- 
went is written in the French language, and 
‘th at! clause of it, on which the rights of the 
3 , ties mainly rests, is expressed in the follow- 
in s term: “ Bien entendu que cela s’entendra dans 
nut Petat, et d’apres les rapports qui seront faits.” 
the construction or interpretation of laws, 
f contracts, a primary rule is, that effect 
| possible, should be given to the whole con- 
miext, and that every provision should be en- 
prced to the full extent, unless such interpre- 
tion would lead to absurdity and nonsense. 
an the present case, the parties made thejr _ 
et on the number of votes, which should be 
given to the two candidates throught the whole 
extent of the state, according to the official re- . 
farns. But official returns were not made from 
all the election districts, and therefore the bet 
was not and could not be determined, unless 
¢ to} weesuffer the latter part of the clause ofthe 
8, | “ontract so to control the. first, as to render it 
ped- | Dull and of no effect, and subject the bet te be 
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East’n. District, determined by the returns actually made. 


July 1825 


wm «owe 


think would violate’ all rules of fair con: 


“MorTintet | 
” struction. The returns, which were madly 


SHIFP. 


conformity with the constitution and laws of the} 
state, were sufficient fo place Mr. Vie % 
the list of those, who were tobe finally voted | 
for by the legislature. and he might have 4“ 


‘made governor of the state. 


But from the whole contract between the p 
ties to the present suit, in relation to theirbet 7 
it-is clearly seen that they did not choosill a 
subject its decision to the same accidents, i i i 


the official returns, which must have exhibité ed oe 


either one or other of the candidates to the f 7 q 
gislature,as having the greatest number 


_ votes. Their wager has not yet been dete EF J 


ned, and the stockholder has paid it over i ; 
error. Whether it may yet be decided is ques oi 
tionable; but it is a question not required tom 7 
settled in the present case. Before concluding — 
itis however proper for us to state, that te 
plaintiffis not in the situation of a loser, whi 
has voluntarily paid,onthe contrary, the money | 
has been delivered to the supposed winner, yo 
the stakeholder, contrary to the will and inten 
tion. of the appellant; consequently the appel 
lee cannot with any propriety or justice invoke” 





* , 
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that part of the code,which refuses an action to Esit’n. District. 
i | ‘ . _« ‘ July 1825. 
- aiperson, who has lost and paid money on an Gpawqe 


illegal bet. apt 


‘It is therefore ordered, adjudged and de- 
1 reed that the judgment of the parish court be 

avoided, reversed and annulled; and it is fur- 
. ther ordered, adjudged and decreed, that the 
| plaintiff and appellant do recover from the de- 

fendant and appellee, one thousand dollars, 
with interest at the rate of 5 per cent. per an- 
‘pum from the judicial demand,and costs in both 
“courts. 


Suir, d 


Dennis for the plaintiff, Grymes for the de- 


fendant. 


ae 


LOUISIANA STATE BANK vs. ELLERY. 


protest of a 
note, is impro- 


Martin, J. delivered the opinion of the court. Perly given to 


an attorney, 


The defendant is sued as endorser of a pro- With special 
powers, which 


missory note. She pleaded the general issue. (onct autho- 
There was judgment of nonsuit in her favor; ss a 
and the plaintiffs appealed. 

The statement of facts shews, ‘that the execu- _ 


tion and endorsement of the note. were admit- 


Appeal from the court of the first district. Notice of the 
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Ey Ripe ted. A notary public made the demand ont 

~~~ fourteenth of October, and gave notice to J 

ormiana P. Morgan, the defendant’s attorney, appoint 

ed by a power annexed to the record, who | 

der it had endorsed the note for the defenda 
She left the state before the endorsement, an 
has ever resided out of it, has no domicil in’ i 
but has property therein, administered by | 
said attorney. 

The power authorises Morgan “to tre 
the following conterns in and with the Louis 
ana State Bank:—to receive and sign rece r 
for all dividends—to vote—to deposit mone 
in said institution, and draw checks—to lodge 
promissory notes—finally, the institution ; 
empowered to receive the attorney’s signatun 
for the the constituant on all acceptances { 
bills of exchange and endorsements of promi 
sory notes—lastly, she binds herself, her hein 
and assigns, to all the acts ofher said atto “ 
touching the premises.” ia 

The power is a special one, and cannot b ‘ 
extended beyond what is expressed in it. 7 : § 
plaintiffs do not allege that it was not knows 
where the defendant resided, so that she co a} « 
not be notified by the mail, &c, The power 0] % 


vs. 
ELLERY. 


oy 





mele ry that the Sagoo the district court = 


with costs, 


Bais’: Bs 
58. Fong ¥ 
oe a 


“Aéeat from the court of ‘the parish and No appeal 


ty of New2Orlenns. . judgment giv. 


, fhertéiyon 
Surt. count ofhia fip- 
, = taken in- 


| te. _plaiutiffe having obtained, ju Ps pia- ficient bail. 
_ gainst Gilly, as ‘baal of Blair, ther ig r t cen af 
. debtor, and being unable to obtain,satisfaction, though more a 


alleging the insufficiency of Gilly, .proc — 


i + the present detendant, thee sherif® who original suit. 
arrested thei ent debtor, 


a +" gps7, with intébest from the 26th.of . h, 
1823. They had judgment and the defendant 
appealed. 

Their coufsel: demands the ‘dismissal "of the 


i 
bt. eos 


appeal, the suit beihg for less than $300. The 
application is resisted onthe ground thatthe 0-* 
_ Vou. rv; (1. 8.) 12, 





East’n. E 
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“viginal suit, on which bail was taken, was for 


dng much larger claim, & that the prosecution of; J oe 


‘— insufficient bail, and the present defenda 


Mokeay, 


mere.incidents oraccessories, which follow 
nature of the principal action; the case, 
likened to a suit, in «th ‘court of the Unik 


‘Statesyin which the bail and marshal may | ' 


attacked in that court, although the bail | 
be a citizen of another state than that.in whi ch 
he is sued,. " y 

It appears-to.us that the-notice, given- tof : 
sheriff that the plaintiffs considered him : 
ble to pay the amount of the judgment, on h qi 
ground of his having taken insufficient haga ak | 


thought may bea continuation of the original} — 


suit,i¢.guoad the sheriff, an original claim; at 7 
unlike that of a surety suedor a,claim ag ing : 
his prineipal, ascertamed by jadgmenti:/ d 
could not be urged, that, beeause the plaintite 
have @émanded more than $300 from theypr a 
cipalyethe surety could appeal on a suit i} 
which a claita, for less thnifldgat so, i a‘ 
brought against him. 


It is therefore ordered, adjudged and ‘de 
creed, that the appeal be dismissed with cos ts. 


- Preston for the:plaintiff&, Duncan for- the: 
fendant. — 


2 





_ OF THE STATE-OF.-LOUISEANA. 
Beis DUBREUH, vs SOULIBs » 
“Appeal from the court ‘of third district. 


-Ponren, J delivered. the opitivon of the court. , 

| «ihe injunction against wip, Mohs mf fa. 
- an Bxecution, issue welve months bend, party antdog 
; sireitfor the six town lots, sold to satisfy’ a gt de 

| judgment 1 in favor of the defendant, as syndic beeper 2 

ee eaterend Gourjon, against the ‘Plaintif soneiono 

is wife, Eli#a B. Dubreuil. ‘Phe grounds that the pro- 

Da ehich the writ is asked fory are, that the pre oa et 

} sheriff had not made him a conveyatite, antl notte t 

- thiat the property belongs to to the miner chil- 


ak i | - Gren of his wife. 


The defendant pleaded the general: eit 
|  afid'the court, on hearing the parties; being of. 
: "i opinion the plaintiff had failed to make out his 

» case, dissolved the injunction; from which 
_ judgment/he appealed. The cause has been 
| submitted without argument. 

The evidence, spread oo the record; shews 
that the preseli¥” plaintiffwas one of the defen- 
- dants in the suit, under the judgment rendered 
in which, this property was sold; that at the 
sale he became the purchaser thereof: and that 





eT This case and the following, were determined in March last, ye 
were accidentally omitted among the cases of that term. ’ 
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‘ 


. 


Damage eae the s 


A 





_ ceryand the original jpltin tiff, Pes 
- property which did: 


thore particularly, as the only consequence! 


- fendant. 
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nthe very property to which he now compli 
he has*not gota ood title, was pointed out 
iff Putting his case there. 
fore, on the best footing, he deceived the, ali. 










ants. After doing this, no right t 1o€ 
the equitable interference of a court of j ju 


would: result from his obtaining it, wouid, 
to leave him responsible on the.original j 
ment. “His case, in faet, is nothing else ! 
complaint, thathhe has sustained an injury 
having paid his debt, with the property 
others. 

An: appeal taken loin a judgment, whigl 
most.justly and legally refused to sustain s 
a pretension, camhave had no other object bu 


vexation and delay. ou 


6 
»? a 4 x 
oh 


It is therefore ordeved, adfidged and ‘| | e 


eh 


creed, that the judgment of the. district coat | He 


be affirmed with costs, and ten per cent on the | “n 

amount of the execution, forthe delay occa ; 

sioned by this appeal. 4 se | 
hed ‘ 


De Armas for the plaintiff, Dennis for thede- Eh 
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pUnslieen ve. SOULIE: 


sug * 


Prpeat from the court of ihe third district. — 
pee 


Ponven, J. delivered the opinion of the s seri 


Z al 
: court. This case’ is between the same par. wendty congat — 


fies; and exhibits nearly the same features, with - a 
that just decided. The principal ground, sta- Serr 
ted in this cause for the injunction, is that the 
j deed of conveyance, delivered by the sheriff, is 
fot in the fori pointed out by the Statute. 
. Admitting all the allegations, contained in 
the petition, we see noground whatever for 
Be maintaining the injunction. The plaintiff was 
defendant, in the suit wherein this properyt 
_ was sold; he purchased himself, and if he has 
not a good title ander the sheriff, he must be 
_ presumed to havea good* one from another 
source; for he bought it as already belonging to 
himself. Again, he is responsible in case of 
' eviction; so that if hesucceeded here, he would 
- be immediatelp answerable’over, on the origi- 


‘nal judgment. 


It is therefore ordered, adjudged and de- 
creed, that the judgment of the district court 
be affirmed with costs, and ten per cent. dama- 
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Was Dit t.ges on the amount, for which execution issued : 
x-m on the twelve monfe’ bond. ee 
i 9 a j 
soceile De frinas for the plaintiff, Dennis for the i “: 




















